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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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In re PENN-VALLEY FARMS, INC. AMA Docket No. M 4-14. Decided 
February 3, 1976. 


Provisions of Order No. 4 — skim milk in a fluid milk product — Classification 

and pricing structure — Assessments — Statutory construction — legislative 

authority of the Secretary — Secretary’s actions are in accordance with law — 
Dismissal 


The Secretary’s findings and conclusion that the addition of other ingredients to skim milk 
does not cause the product to lose its character as a fluid milk product and that peti- 
tioner’s filled milk product is a fluid milk product subject to regulation under the Act 
are in accordance with law. Petitioner’s contentions herein are without merit, and the 
petition is dismissed. 


Sheldon A. Weiss, Jersey City, N.J., for petitioner. 
John Vetne, for respondent. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision filed 
by Administrative Law Judge John G. Liebert on May 20, 1975, under 
61 
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the Agricultural Marketing Agreement Act of 1937, as amended. Final 
administrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated to the Judicial Officer 
(37 F.R. 28475; 38 F.R. 10795). * 


Oral argument before the Judicial Officer was heard on January 30, 
1976. 


Upon a consideration of entire record in this case, including the Mem- 
phis, Tennessee, promulgation record, the Initial Decision and Order is 
adopted as the final Decision and Order herein, except for minor changes 
which are not significant enough to warrant itemizing. 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a proceeding under § 8c(15)(A) of the Agricultural Adjustment 
Act (1933), as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 601 et 
seq., hereinafter referred to as the Act), instituted by a petition filed on 
July 17, 1970, by Penn-Valley Farms, Inc., Darlington, Pennsylvania, 
pursuant to the applicable Rules of Practice (7 CFR 900.50 et seq.). Peti- 
tioner processes a “filled milk” product at a plant located in Levittown, 
Pennsylvania, which is marketed through retail stores located in the 
State of Pennsylvania, principally in Philadelphia and the surrounding 
area. 


At the time of the filing of the petition Petitioner’s operations were 
conducted in the geographic area covered by the Delaware Valley Milk 
Marketing Order, the Federal Order regulating the handling of milk in 
designated portions of Delaware, Pennsylvania and New Jersey. Effec- 
tive August 1, 1970, the Delaware Valley Order was merged with the 
Washington, D.C., and Upper Chesapeake Bay Federal Orders to create 
the larger regional “Middle Atlantic Marketing Area”. (35 Federal 
Register, 7924; 7 CFR Part 1004). Thereafter Petitioner’s operations, 
while remaining essentially the same, were conducted in the area 








* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program). 
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covered by this expanded Order. The provisions of the Delaware Valley 
Order pertinent herein were carried over into the Middle Atlantic Order 
in essentially the same form. The term “Order” as used herein relates to 
the Middle Atlantic Order and the pertinent provisions are cited as they 
appear in that Order. 


Petitioner challenges the legality of certain provisions of the Order, 
the application thereof to its filled milk product, and the regulation of 
Petitioner as a partially regulated handler. Petitioner seeks to recover 
certain assessments made by the Market Administrator against it as a 
partially regulated handler, which result from the application of the 
Order provisions to Petitioner’s operations in the processing and 
distribution of its product. 


Specifically, Petitioner contends that the Order provisions relied on by 
the Market Administrator in making the assessments complained of are 
not in accordance with law and alleges that: (1) the Secretary has no 
power under the Act to establish any minimum price, or otherwise to 
regulate Petitioner’s purely intrastate manufacture and sale of filled 
milk, which is barred under federal law from interstate commerce by the 
Filled Milk Act of 1923; (2) Petitioner is not engaged in the handling of 
any “Agricultural commodity or product thereof”, as those terms are 
used in § 8c(1) and (2) of the Act; (3) the Act does not empower the 
Secretary to impose any tax, penalty or other payment upon Petitioner’s 
use of non-fat dry milk in the manufacture of its product; (4) the 
Secretary’s attempt to fix any minimum price or exact any tax, assess- 
ment or compensatory payment on Petitioner’s use of non-fat dry milk in 
the manufacture of filled milk products contravenes § 8c(5\(G) of the 
Act; (5) the rate of payment exacted from Petitioner by application of 
the Order provisions violates § 8c(5\G), as well as the uniformity re- 
quirement of § 8c(5)\A) of the Act; and (6) the Secretary’s findings were 
inadequate as a matter of law to support his decision upon which the 
Order provisions complained of are based, and the critical findings with 
respect to these provisions were not supported by substantial evidence of 
record. 


Respondent filed its answer to the petition on August 7, 1970. The 
matter was scheduled for hearing but was twice postponed at the re- 
quest of Petitioner. A prehearing conference was held on May 6, 1971, in 
Bala Cynwyd, Pennsylvania, and, as a result thereof, the parties ex- 
changed letters in which they agreed to stipulate certain facts and ex- 
change information agreed upon at the conference. The parties, 
however, filed no stipulations and for this reason no prehearing con- 
ference report was filed. Such stipulations as were agreed to were read 
‘nto the record of the hearing. 
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Hearing on this matter was held on August 25, 1971, before Ad- 
ministrative Law Judge John G. Liebert in Bala Cynwyd, Pennsylvania, 
after other continuances requested by the parties. Petitioner was 
represented by Sheldon A. Weiss, Esq., Glauberman and Weiss, At- 
torneys, 921 Bergen Avenue, Jersey City, New Jersey. Respondent was 
represented by Victor W. Palmer, Esq., Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. At the close 
of the hearing, the parties were given opportunity to file proposed find- 
ings of fact and briefs. 


The transcript of the hearing, as initially prepared by the reporter, 
was so badly garbled that the time for filing proposed findings and 
briefs was suspended indefinitely to allow the record to be cured. A 
number of memoranda were exchanged by the parties on this matter. On 
April 19, 1972, the record was opened and a hearing was held to clarify 
the record of the hearing held on August 25, 1971. The parties, repre- 
sented by the same counsel, went through the transcript page by page 
and agreed to corrections. A new transcript was prepared by the 
reporter incorporating these corrections and new dates were set for fil- 
ing proposed findings and briefs. The times set for these findings were 
extended on numerous occasions upon motions by the parties. The final 
brief on the matter was filed on December 26, 1972. 


As a result of a civil action to enforce the Order provisions, pursuant 
to § 608a(6) of the Act, Petitioner paid the assessments as determined 
by the Market Administrator. These assessments have been held in a 
special account by the Market Administrator pending final determina- 
tion in this action. Petitioner ceased operations and the production and 
distribution of its filled milk product shortly after instituting this pro- 
ceeding. This action is, therefore, concerned with the ultimate disposi- 
tion of the funds held in the special account. 


FINDINGS OF FACT 


1. Petitioner was incorporated under the laws of the Commonwealth 
of Pennsylvania on or about June 4, 1969. Since October 1969, Peti- 
tioner has been engaged in the preparation, distribution and sale of a 
product first marketed under the trade name “Moo-Moo”, which was 
later changed to “Protein Blend”. Petitioner engages in no activity other 
than the preparation, distribution and sale of this product. This product 
comes within the definition of “filled milk” in the Filled Milk Act of 
1923 (21 U.S.C. 61 et seq.) and § 1004.17 of the Order. 
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2. Petitioner’s filled milk product is processed and marketed entirely 
within the confines of the State of Pennsylvania, exclusively in Phila- 
delphia and suburban Philadelphia areas. It is distributed through Lily 
Penn Stores, which operate under the “Cumberland Farms” trade name. 
Each of these stores also sells fluid whole milk under the “Cumberland 
Farms” label. 


3. Petitioner’s product is processed from skim milk powder, lactose, 
water and vegetable fat. In terms of its overall composition the product 
consists of approximately 3 to 4 percent vegetable fat and 96 to 97 per- 
cent of the other ingredients. The product is pasteurized and homogen- 
ized prior to bottling. It is in liquid form and closely resembles whole 
milk from milch cows on both appearance and nutrient value. The prod- 
uct is marketed with advertising which offers it as a substitute for whole 
milk with considerable savings to the consumer compared to whole milk. 
The product is displayed in the same dairy cases with whole milk, and it 
has a shelf-life similar to that of whole milk. “Moo-Moo” and “Protein 
Blend” containers are clearly labelled as non-dairy products, pursuant to 
Pennsylvania regulations, which require filled milk products to be 
labelled as non-dairy products. 


4. Petitioner’s product competes with whole milk because it is a sub- 
stitute. The product has a market only because of its comparatively low- 
er price. 


5. Petitioner purchases its skim milk powder on the open market. 
Sources of this powder are not confined to milk produced in Pennsy]l- 
vania, nor is the powder known to be manufactured from milk handled 
by a handler regulated under any Federal milk order. 


6. While Petitioner’s product could be made with fresh skim milk as 
an ingredient as well as with milk powder with water added (which 
results in reconstituted skim milk), Petitioner’s decision to use skim milk 
powder instead of locally available skim milk is based on the lower ingre- 
dient costs of powder. One of the costs which powder does not bear are 
the payments assessable under the Order on fluid skim milk. There is 
and has been at all times an ample supply of local fresh skim milk 
available if Petitioner elects to use it. 


7. The following data show Petitioner’s costs and pricing structure 
during the period of October 1970, through June 1971: 


(a) The average cost of milk powder on the open market varied 
from 23 cents a pound to 31'2 cents a pound. The 31'-cent high was ob- 
tained only during the month of June 1971, when Petitioner purchased 
powder from Wisconsin at a cost of 3312 cents a pound, which included a 
one-cent-a-pound transportation cost. 
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(b) Petitioner initially sold its product at a retail price of 39 cents 
per half-gallon in competition with whole milk which was selling at a re- 
tail price, fixed by the Commonwealth of Pennsylvania, of 62 cents per 
half-gallon. Subsequently, in late 1971, the retail price of Petitioner’s 
product advanced to 42 or 43 cents per half-gallon and the State- 
controlled retail price for whole milk advanced to 66 cents per half- 
gallon. 


(c) During 1971 whole milk was selling in the neighboring states of 
Delaware and New Jersey at retail prices of 51 cents and 52 cents per 
half-gallon. 


(d) The evidence discloses that the ingredient costs of the product 
is approximately 18 cents per half-gallon based upon purchases of milk 
powder at 33'4 cents per pound. 


(e) The evidence discloses that the ingredient costs of the product 
would be approximately 26 cents per half-gallon if it utilized fresh skim 
milk, to which approximately one cent per half-gallon for refrigeration 
and storage would need to be added for additional handling costs re- 
quired in storing and processing fresh skim milk. 


(f) Inasmuch as milk powder, unlike fresh skim milk, requires 
neither refrigeration nor any other special storage facilities, it can be 
purchased in large quantities on the open market when priced low and 
held until needed. 


(g) The evidence discloses that there is an ingredient cost saving of 
slightly over 3 cents per quart, or 6 cents per half-gallon, resulting from 
the substitution of vegetable fat for butterfat. 


(h) Petitioner’s product has competitive parity with whole milk 
only when it sells at retail prices of at least ten cents per half-gallon less 
than whole milk, but at a price not exceeding 45 cents per half-gallon. 
This was the conclusion of Petitioner’s executive officer and no evidence 
was adduced to the contrary. 


(i) The assessments of the Market Administrator complained of 
herein are: (a) the difference between the Class I and Class II values of 
the quantity of skim milk in (tie product (§ 1004.76(b)); and (b) the 
assessments imposed on all handlers for pro rata share of administrative 
expenses (§ 1004.85(b)). 


8. For the months of January and February 1970, Petitioner filed no 
reports of its operations with the Market Administrator of Order No. 4. 
By letter dated March 2, 1970, the Market Administrator advised Peti- 
tioner that it was obligated to file monthly reports and to make pay- 
ments into the producer-settlement and administrative funds under the 
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Order. Petitioner failed to comply initially and for several months 
thereafter. In a proceeding under § 608a(6) of the Act, the Department 
of Agriculture sought to collect the assessments claimed by the Market 
Administrator. Stipulations between the parties in a consent order 
before the United States District Court for Pennsylvania resulted (a) in 
the payment of these assessments on a monthly basis into a special ac- 
count maintained by the Market Administrator pending final adjudica- 
tion of this matter and (b) a filing of the monthly reports under protest. 


The payments to the Market Administrator, and which are the actions 
complained of in the proceeding, were assessed on the basis of the 
Market Adrinistrator’s application of specific provisions of the Order, 
as amended effective January 1, 1970, to Petitioner’s operations. The 
Market Administrator determined that: (a) Petitioner is a handler 
operating a partially regulated distributing plant and that as such it was 
obligated to the producer-settlement fund and the administrative assess- 
ment fund for its operations under the Order; and (b) the obligation to 
the producer-settlement fund is computed on the basis of a charge for 
the reconstituted skim milk in filled milk disposed of on routes in the 
marketing area. 


9. In pertinent part the Order provisions relied on by the Market Ad- 
ministrator in making the assessments complained of were the result of 
amendments to the Delaware Valley Order made effective on January 1, 
1970. In general, these amendments were made for the purpose of 
regulating filled milk products. At the same time 63 other Orders, in- 
cluding Upper Chesapeake Bay and Washington, D.C., were similarly 
amended to regulate filled milk products. Effective August 1, 1970, the 
Delaware Valley Order was merged with the Upper Chesapeake Bay and 
the Washington, D.C., Orders. The pertinent provisions relating to 
regulation of filled milk products were carried over into the merged 
Order which was named “Middle Atlantic” Marketing Order. While the 
paragraph numbers of the pertinent provisions in the Middle Atlantic 
Order were changed as a result of the merger of Orders, they are 
substantially the same as they were in the Delaware Valley Order on 
January 1, 1970. For reference purposes the specific Order provisions 
set forth below are numbered as they appear in 7 CFR Part 1004 (1973 
ed.). They have not been substantially modified since January 1, 1970: 


“§ 1004.3 Route disposition. 


‘Route disposition’ means any delivery of a fluid milk product from a plant to a re- 
tail or wholesale outlet (including any delivery through a distribution depot, by a 
vendor, from a plant store or through a vending machine) except any delivery to a 
pie: *'* 


§ 1004.4 Plant. 
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‘Plant’ means the land and buildings together with their surroundings, facilities and 
equipment, whether owned or operated by one or more persons, constituting a 
single operating unit or establishment for the receiving, processing or packaging of 
milk or milk products (including filled milk). * * * 


* * * 


§ 1004.8 Nonpool plant. 


‘Nonpool plant’ means a plant other than a pool plant. The following categories of 
nonpool plants are further defined: 


fa) > 
(‘b)°* 


(c) ‘Partially regulated distributing plant’ means a plant which is not a pool plant, a 
producer-handler plant, another order plant, or the plant of a handler pursuant to 
§ 1004.9(e), from which fluid milk products in consumer-type packages or 
dispenser units are disposed of as route disposition in the marketing area during the 
month. * * * 


§ 1004.9 Handler. 


‘Handler’ means any person described in paragraphs (a) through (f) of this section. 


wk * 


(a) Any person in his capacity as the operator of: 
(Sar; 


(2) A partially regulated distributing plant; 


* * * 


§ 1004.15 Fluid milk product. 


‘Fluid milk product’ means milk, skim milk (including concentrated and _ re- 
constituted milk or skim milk), buttermilk, cultured buttermilk, flavored milk, milk 
drinks (plain or flavored), filled milk, and (except ice cream, ice cream mixes, ice 
milk mixes, milkshake mixes, eggnog, yogurt, condensed or evaporated milk, and 
any product which contains 6 percent or more non milk fat | or oil] any mixture in 
fluid form of cream and milk or skim milk containing less than 10 percent butterfat: 
Provided, That when the product is modified by the addition of nonfat milk solids, 
the amount of skim milk to be included within this definition shall be only that 
amount equal to the weight of skim milk in an equal volume of unmodified product 
of the same nature and butterfat content. (Underscoring added). 


* * * 


§ 1004.17 Filled milk. 


‘Filled milk’ means any combination of nonmilk fat (or oil) with skim milk (whether 
fresh, cultured, reconstituted or modified by the addition of nonfat milk solids), 
with or without milkfat, so that the product (including stabilizers, emulsifiers, or 
flavoring) resembles milk or any other fluid milk product; and contains less than 6 
percent nonmilk fat (or oil). 
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* * * 


§ 1004.30 Reports of receipts and utilization. 


(a) On or before the eighth day after the end of each month each handler with 
respect to each of his pool plants shall report for the month to the market ad- 
ministrator in the detail and on forms prescribed by the market administrator as 
follows: 


iyo 
(5242 


(3) The utilization of all skim milk and butterfat required to be reported pursuant to 
this paragraph, showing separately in-area route disposition, except filled milk, and 
filled milk route disposition in the area; 


(b) Each handler who operates a partially regulated distributing plant shall report 
as required in paragraph (a) of this section, except that receipts of milk from dairy 
farmers shall be reported in lieu of producer milk; such report shall include a 
separate statement showing the quantity of reconstituted skim milk in fluid milk 
products disposed of on routes in the marketing area; * * *. (Underscoring added). 


* * * 


§ 1004.40 Classes of utilization. 


Subject to the conditions set forth in §§ 1004.41 through 1004.44, all skim milk 
and butterfat required to be reported by a handler pursuant to §§ 1004.30 and 
1004.32 shall be classified as follows: 


(a) Class 1 milk. Class 1 milk shall be all skim milk and butterfat: 


x * * 


(1) Disposed of as a fluid milk product 


* * * 


§ 1004.76 Payments by a handler operating a partially regulated distributing 
plant. 


Each handler who operates a partially regulated distributing plant shall pay to the 
market administrator for the producer-settlement fund on or before the 25th day 
after the end of the month either of the amounts (at the handler’s election) 
calculated pursuant to paragraph (a) or (b) of this section. * * * 


[Note: (a) Not applicable for technical reasons]. 
(b) An amount computed as follows: 


(1) Determine the respective amounts of skim milk and butterfat disposed of as 
Class 1 milk on routes in the marketing area; 


ay * 


(3) Deduct the quantity of reconstituted skim milk in fluid milk products disposed 
of on routes in the marketing area; 


(4) Combine the amounts of skim milk and butterfat remaining into one total and 
determine the weighted average butterfat content; and 


(5) From the value of such milk at the Class 1 price applicable at the location of the 
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nonpool plant (but not less than the Class 11 price), subtract its value at the 
weighted average price applicable at such location plus 5 cents (not to be less than 
the Class 11 price) and add for the quantity of reconstituted skim milk specified in 
subparagraph (3) of this paragraph its value computed at the Class 1 price appli- 
cable at the location of the nonpool plant (but not less than the Class II price), less 
the value of such skim milk at Class 11 price. 


* * * 


[Note: The values of Class I and Class II milk are computed in accordance 
with formulae detailed in the Order. Class price formulae are not in issue.] 


§ 1004.85 Assessment for order administration. 


As his pro rata share of the expense of administration, each handler shall pay to the 
market administrator on or before the 20th day after the end of the month, 4 cents 
per hundredweight, or such lesser amount as the Secretary may prescribe with 
respect to milk handled during the month as follows: 


ayer 


(b) Each handler in his capacity as the operator of a partially regulated distributing 
plant with respect to his route disposition in the marketing area in excess of his 
receipts of Class 1 milk from pool plants, cooperative associations as handlers pur- 
suant to § 1004.9(b), and other order plants assigned to such disposition.” 


* * * 


10. The foregoing Order provisions disclose that the Market Adminis- 
trator in the exercise of his duties correctly applied them to Petitioner’s 
operations. The amount of the monthly assessments for the producer- 
settlement fund as provided is the difference between the monthly Class 
I and Class II prices on skim milk, including skim milk which is reconsti- 
tuted from powder, which is contained in the product. The mathematical 
calculations and the quantities involved are not an issue in this pro- 
ceeding. Essentially, what is in question is the legality of the Order pro- 
visions which the Market Administrator applied. 


11. The many issues raised by Petitioner are either purely legal issues, 
or issues which involve mixed questions of fact and law. In order that 
Petitioner’s contentions can be dealt with in context they will be dis- 
cussed in particular in the Conclusions. 


12. We find that the Order provisions which form the basis of Peti- 
tioner’s contentions were made effective on January 1, 1970, as a result 
of a Final Decision of the Secretary following a rule-making proceeding 
on proposed amendments to all existing marketing orders, including the 
Delaware Valley Marketing Order which contained the provisions 
regulating Petitioner. This rule-making proceeding was instituted by a 
Notice published in the Federal Register on February 9, 1968, (33 F.R. 
2785). For reference purposes a copy of this Notice is attached as Appen- 
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dix A, which is incorporated herein as a part of this Finding. As stated in 
the Notice, the general purpose of the hearing 


“,..is for the purpose of receiving evidence concerning the economic and marketing 
conditions in each of the aforesaid marketing areas relating to the disposition or 
potential disposition in such areas of filled milk and certain other products contain- 
ing milk or milk derivatives which are disposed of in fluid form. The hearing is to 
receive evidence with respect to any amendments to such orders which may be 
needed to maintain orderly marketing of milk and its products in the respective 
marketing areas as a consequence of the disposition of these products in the respec- 
tive areas.” (Underscoring added). 


Pursuant to the above-mentioned Notice, public hearings were held in 
Memphis, Tennessee, on February 19-22, April 23-24, and May 21-24, 
1968. The record developed at these hearings consists of 1,627 pages of 
testimony by 46 witnesses and 33 exhibits. It was on the basis of this 
record that the amendments complained of were issued. 


After consideration of the record developed at the hearings the Deputy 
Administrator, Regulatory Programs, on June 17, 1969, issued his Rec- 
ommended Decision and proposed Order amendments. This Recom- 
mended Decision provided opportunity for the filing of exceptions 
thereto and to the proposed amendments (34 F.R. 11809). After con- 
sideration of exceptions to the Recommended Decision the Secretary 
published his Final Decision, which contained his findings and conclu- 
sions, together with specific amendments to the several milk orders 
determined to be appropriate, including the amendments to the Dela- 
ware Valley Order. This Final Decision of the Secretary was published in 
the Federal Register on October 18, 1969 (34 F.R. 16881). For reference 
purposes a copy of the findings and conclusions affecting all of the listed 
orders as shown in this Final Decision is attached as Appendix B, which 
is incorporated herein as a part of this finding. 


The Notice, the Final Decision and the amendments to the various 
orders deal with not only filled milk marketed as imitation milk (such as 
Petitioner’s product), but include, also, consideration of and regulation 
of other products containing non-dairy ingredients, such as homogenized 
milk containing vitamin D concentrate; fortified skim milk containing 
vitamin A and D concentrate; low-fat milk containing vitamin A and D 
concentrate; chocolate milk and drink containing cocoa, stabilizer, and 
sugar; and imitation eggnog containing artificial flavoring, stabilizer, 
and sugar. Also, the actions taken concern regulation of other milk 
products marketed in fluid form which utilize milk powder as an ingre- 
dient. Among such products are fortified milk, low fat milk (both 1% 
and 2%), flavored milk, flavored milk drinks (such as chocolate milk, 
chocolate drink), imitation eggnog and buttermilk. All of these products 
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are also regulated by the Delaware Valley Order and as merged into the 
instant Order. Thus, the hearing broadly considered the problem of how 
to handle filled milk, filled milk products, and fluid milk products using 
milk powder which have a competitive impact, or a potential for such 
impact, in all of the marketing areas regulated by Federal marketing 
orders, and to establish by regulation, where found to be necessary, a 
coordinated program of regulation of such products in all marketing 
areas. 


CONCLUSIONS 


Of initial importance to resolution of the issues presented is a deter- 
mination of whether or not Petitioner’s product, a filled milk product, is 
the kind of milk or a milk product which may be regulated under the 
Act. Petitioner contends that it is not. 


Section 608c of the Act provides for the regulation inter alia of milk 
and milk products in interstate commerce by marketing orders, limited 
to specified terms and conditions, which will carry out the declared 
policy of the Congress as stated in § 602 of the Act. What is milk or a 
milk product is not defined in the Act; however, the authority given to 
the Secretary to formulate the details of marketing order provisions is 
broad. This authority contemplates issuance of marketing orders only 
after the conduct of a prescribed hearing to develop the economic and 
marketing facts for consideration, together with findings based thereon 
(§ 608c(4)). The entire record of the instant rule-making proceeding, in- 
deed, the purpose of the proceeding was concerned with analysis of and 
how specifically to regulate filled milk, filled milk products and milk 
products using non-dairy ingredients in all marketing orders in a uni- 
form manner. As found herein, the required hearing was conducted, 
and, as set forth in the Final Decision and the Order amendments based 
thereon, the Secretary found and determined filled milk as defined gen- 
erally, and specifically in the pertinent Order, to be a “fluid milk prod- 
uct” for regulatory purposes. (§ 1004.15 of Order 4). This determination 
of what is milk and milk products for regulatory purposes under the 
statute is within the quasi-legislative authority of the Secretary under 
the Act. It is a well-established legal principle that the construction of a 
statute by those charged with its execution should be followed unless 
there are compelling reasons that it is wrong. See Red Lion Broadcasting 
Co. v. FCC, 395 U.S. 367, 381 (1969); Udall v. Tallman, 380 U.S. 1 
(1965); Commissioner of Internal Revenue v. Sternberger’s Estate, 348 
U.S. 187 (1955) and cited cases. See also, Soriano v. United States, et al., 
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494 F.2d 681 (CA 9th, 1974). We conclude that the facts adduced and as 
found by the Secretary fully support his determination that filled milk is 


a kind of milk product which may be regulated to carry out the purposes 
of the Act. 


The facts disclose that filled milk consists simply of adding other in- 
gredients to either milk, or to skim milk. In the case of the instant prod- 
uct, to skim milk which was reconstituted from milk powder by the 
addition of water which was removed in the process of converting skim 
milk to milk powder. The fact is uncontroverted that over 96% of the 
volume of Petitioner’s product is composed of such reconstituted skim 
milk. The propriety of the Secretary to regulate in marketing orders 
milk products that have been reconstituted from dry milk powder into 
fluid milk products has long been recognized. See Mills v. Freeman, 294 
F. Supp 119 (D. Md., 1968) and Jn re Lyles Dairy Products, 23 A.D. 1441 
(1964). Substantial evidence on the record as a whole supports the 
Secretary’s finding and conclusion that the addition of other ingredients 
to the skim milk does not cause the product to lose its character as a 
fluid milk product. (Cf. Marigold Foods, Inc. v. Butz, 493 F.2d 60 (C.A. 
8, 1974)). We conclude, therefore, that Petitioner’s filled milk product is 
in fact a fluid milk product as defined in the Order and that the 
Secretary did not err in his determination to consider it to be subject to 
regulation under the Act. 


Petitioner would attempt to make a legal distinction between milk and 
milk products susceptible of regulation under the Act, generally, and 
filled milk and filled milk products, because (a) filled milk is the subject 
of regulation under the Filled Milk Act of 1923 (Title 21 U.S.C. 61 et 
seq.), and is, therefore, a special kind of milk and milk product not con- 
templated by the Act, and (b) by virtue of Sections 61 and 62 of that Act 
is prohibited from movement in interstate commerce’ whereas, the 


1. 21 U.S.C. 61(c) defines filled milk as: 

“(c) The term ‘filled milk’ means any milk, cream, or skimmed milk, whether or not 
condensed, evaporated, concentrated, powdered, dried, or desiccated, to which has 
been added, or which has been blended or compounded with, any fat or oil other 
than milk fat, so that the resulting product is in imitation or semblance of milk, 
cream, or skimmed milk, whether or not condensed, evaporated, concentrated, 
powdered, dried, or desiccated. This definition shall not include any distinctive pro- 
prietary food compound not readily mistaken in taste for milk or cream or for 
evaporated, condensed, or powdered milk, or cream where such compound (1) is 
prepared and designed for feeding infants and young children and customarily used 
on the order of a physician; (2) is packed in individual cans containing not more 
than sixteen and one-half ounces and bearing a label in bold type that the content is 
to be used only for said purpose; (3) is shipped in interstate or foreign commerce ex- 
clusively to physicians, wholesale and retail druggists, orphan asylums, child- 
welfare associations, hospitals, and similar institutions and generally disposed of by 
them.” 
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Secretary has authority under the instant Act to regulate only milk and 
milk products in interstate commerce. 


We find no merit in Petitioner’s first alleged distinction because, as 
found by the Judicial Officer in Jn re National Dairy Products Corpora- 
tion, 30 A.D. 1612, in the excerpt below, the two statutes are not in- 
compatible and the milk and milk products under the Act which may be 
regulated include filled milk and filled milk products.’ 


Similarly, we find no merit in Petitioner’s second alleged distinction, 
namely, that filled milk is prevented by the Filled Milk Act from inter- 


2. (30 A.D. at 1622, 23) 


“Value 3’, as it is described in proposed Finding of Fact No. 2, is obviously a prod- 
uct falling within the definition of ‘filled milk’ as defined in the Filled Milk Act of 
1923. The question raised by this particular contention is whether such a distinction 
taken alone removes such products from the category of ‘fluid milk’ products as 
defined in the Order. 


The Filled Milk Act of 1923 was intended solely to prohibit the marketing of 
adulterated milk and adulterated milk products in interstate commerce. By con- 
trast, one of the basic purposes of the Agricultural Marketing Agreement Act of 
1937 is to provide a method to insure an adequate and uniform price to dairy 
farmers for their milk. The rather elaborate scheme of classification provided by the 
Order and authorized by the Act is simply one step in the process of assigning values 
to milk and milk products ‘in accordance with the form in which or the purpose for 
which it is used’, so that an eventual uniform payment, through the operation of the 
producer-settlement fund would be made to all producers alike regardless of the 
uses made of the milk by individual handlers. The purpose of the classification pro- 
visions in the Order is to establish categories of products in classes in accordance 
with ‘the form in which or the purpose for which the product[s] [are] used’. The 
primary emphasis of classification, for purposes of giving effect to the legislation is 
on the form and intended use of the products for a proper comparative valuation of 
the milk content used in them. Such valuation of the milk used is contemplated to be 
readily determined from valuations associated with products in the marketplace. 


It is clear that the Congressional intentions in enactment of the Filled Milk Act of 
1923 and the Agricultural Marketing Agreement Act of 1937 are different. Each 
statute must be read and applied in context with its purpose. The purposes of the 
two statutes in this particular situation are not incompatible. We conclude that the 
Filled Milk Act of 1923 is no impediment to the classification of skim milk for pric- 
ing purposes in a ‘filled milk’ product in accordance with the provisions of the 
marketing Order. Indeed, to hold otherwise would result in allowing some milk, or 
skim milk, in this instance that used in ‘Value 3’, to escape proper regulation and 
would tend to frustrate the statutory purpose of the Agricultural Marketing Agree- 
ment Act. One cannot lose sight of the basic requirement of the Agricultural 
Marketing Agreement Act that all milk entering a plant must be classified as an in- 
cident to pricing. This, in turn, depends on the form and intended use of the product 
in which the milk was utilized. Milk and skim milk disposed of in all forms, even 
non-dairy products, such as confectioner’s items, soups, etc., is classified. Milk 
which is dumped, unaccounted for, and lost in plant processing as shrinkage is also 
classified.” 
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state movement, whereas under the Act the Secretary can regulate only 
milk and milk products in interstate commerce and, therefore, cannot 
regulate filled milk. The evidence discloses that the milk powder used in 
the making of Petitioner’s product moves in interstate commerce. How- 
ever, it is not the handling of the powder that is regulated — it is the 
handling of the milk product which is marketed in competition with 
other milk products in the marketing area which is the basis for regula- 
tion. It is well-settled that, although milk or a milk product is 
distributed wholly within a State, it is susceptible of regulation under 
the Act because handling of it in competition with interstate milk af- 
fects interstate commerce in milk. See In re Copiah Guernsey Dairy 
Coop., Inc., 16 A.D. 1193 (1957); In re Country Lad Foods, Inc., 30 A.D. 
1395 (1971); Freeman v. Vance, 319 F.2d 841 (CA 5th, 1963), rehearing 
den. 325 F.2d 663; U.S. v. Wrightwood Dairy Co., 315 U.S. 110 (1942); 
U.S. v. Rock Royal Co-operative, Inc., 307 U.S. 533 (1939); H. P. Hood & 
Sons, Inc., v. United States, 307 U.S. 588 (1939). In this connection it is 
noted, also, that it has been decided that the quantity of milk in inter- 
state or intrastate commerce is not a determining factor in the applica- 
tion of a milk marketing order.* 


Again, it is noted that the Secretary’s finding (pg. 16882 of Appendix 
B) is based upon substantial evidence in the rule-making proceeding, and 
is to the effect that filled milk and filled milk products compete for the 
same sales outlets as milk. As found herein, on admission of Petitioner’s 
witness, Petitioner’s product sells only because it is cheaper than fresh 
whole milk and it is marketed as a substitute for fresh whole milk in the 
same manner. The fact that it is labelled “imitation milk” as argued by 
Petitioner, in no way disguises the fact that it is a fluid milk product 
susceptible of regulation under the Act. Its labelling is a requirement of 
State law which in no manner changes the real nature of the product in- 
to something other than milk. This same argument was raised by Peti- 
tioner in In re National Dairy Products, Corp., supra, but to no avail. It 
does not avail here either, and for the same reason. We conclude that 
Petitioner’s product is not outside the reach of the Act because it is a 
filled milk product. 


A major objection of Petitioner is directed to the classification of filled 
milk under Order 4 as a “fluid milk product”, and putting the milk ingre- 


3. The decision in Jn re Country Lad Foods, Inc., supra at pg. 1413 cites: 
“See Beatrice Creamery Co. et al. v. Anderson, 75 ¥. Supp. 363 (D.C. Kan., 1947), 
and the authorities cited therein, where it was held that intrastate milk may be 
regulated even where only 1.8 percent of the total milk priced in the Order moves in 


interstate commerce, and that the doctrine of de minimis is not applicable.” 


See, also, Balazs, et al. v. Brannan, 87 F.Supp. 119(D.C., N.D. Ohio, 1949). 
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dient content of filled milk (i.e., skim milk, reconstituted skim milk, and 
butterfat (if any)), in Class I, where it catches the brunt of the equaliza- 
tion payment. Section 608c(5)(A) of the Act provides for: 


“Classifying milk in accordance with the form in which or the purpose for which it is 
used, and fixing, or providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay * * *”. 


It follows that, since filled milk is determined to be milk for regulatory 
purposes under the Act, it must then be considered for classification 
under all the standards applicable. 


Again, we note that the Secretary dealt exhaustively with the proper 
classification of filled milk in his finding in the Final Decision (Page 
16882 of Appendix B), wherein he fixed the classification of the milk in- 
gredient content of filled milk in Class I for the reasons discussed. The 
broad discretionary powers vested in the Secretary by the Act in fixing 
the classification of milk has been long established. See Queensboro 
Farms Products, Inc. v. Wickard, 137 F.2d 969 (C.C.A. 2, 1943), and 
Windham Creamery, Inc. v. Freeman, 350 F.2d 978 (C.C.A. 3), 1965), 
cert. den. 382 U.S. 979 (1966). His authority to fix classification is not 
open to question. 


Examination of the evidence adduced at the rule-making proceeding 
discloses that there are substantial economic reasons, based upon 
substantial evidence in the record, for classifying the milk ingredient 
content of filled milk in Class I, principally because “we are dealing with 
a product, filled milk, which is clearly marketed for the same use as 
whole milk, is composed principally of milk products, is made in the 
semblance of whole milk, and is, in fact, designed as a substitute for 
whole milk” (34 F.R. 16882). 


Petitioner argues that the Secretary erred in classifying Petitioner’s 
product in Class I because it was made from milk powder, which powder 
was made initially from “manufacturing grade” or so-called surplus milk 
which uniformly is classified in Class II. We conclude that Petitioner’s 
line of argument is not persuasive. 


Milk is classified in the form in which it leaves the plant for ultimate 
use in the marketplace. In the instant case, that form was a Class I form. 
The fact that at an intermediate stage the milk in the product would 
have, if classified at that stage, been in Class II, is of no consequence. 
Milk powder is universally classified in the lowest class because the com- 
petitive values associated with its uses in that form are lower than those 
for products in fluid milk form. When powder is reconstituted into fluid 
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skim and marketed in that form in competition with fresh fluid milk 
products its competitive value is enhanced and it has a direct competi- 
tive impact on fresh fluid milk products. These later products are im- 
mediately translated into values on which payments to dairy farmers are 
computed. This is the economic fact which justifies the classification of 
reconstituted powder as if it were fresh milk — in addition to the legal 
requirement to classify in accordance with the “form in which it is used”. 
As noted supra if reconstituted skim milk is not treated as fresh skim 
milk for regulatory purposes the classification and pricing structure in 
orders as contemplated by the Act would be substantially eroded to the 
direct detriment of the dairy farmer. (See Mills v. Freeman, supra). 


Another objection of Petitioner is that the Order makes it a “handler” 
operating a “partially regulated distributing plant”, whereas Petitioner 
receives no milk directly from producers and handles allegedly only a 
“non-dairy product”. This contention is without merit. As concluded 
supra Petitioner handles a milk product and is, therefore, a “handler” 
subject to regulation as such under the Order (§ 1004.9). By virtue of 
Petitioner’s handling of a fluid milk product, as defined, and sale of such 
fluid milk product on routes within the marketing area, its plant is a par- 
tially regulated distributing plant (§ 1004.8(c)). The regulatory program 
requires the application of the Order provisions to Petitioner as well as 
every other handler and partially regulated distributing plant operator 
without exception. 


A principal contention of Petitioner is that the Act does not authorize 
the Secretary to impose any tax, penalty or payment of any kind on Peti- 
tioner’s use of non-fat dry milk purchased in the open market for the 
manufacture of its product. We conclude that on this matter Petitioner’s 
contention and arguments are misdirected. Clearly, the Order does not 
impose a tax or penalty of any kind on the use of milk powder. What it 
does is provide a method whereby Petitioner, a handler, is required to 
account to the producer-settlement fund maintained by the Order on the 
basis of his distribution in the marketing area of skim milk in a fluid 
milk product. Nothing more. The assessment of the difference between 
the Order Class II and Class I values merely reflects the increase in value 
of reconstituted skim milk due to its reconstitution and utilization in 
fluid form by a regulated handler. The effect of the Order provisions is 
to provide a mechanism to establish and maintain uniform minimum 
prices which all regulated handlers are required to pay for each use 
classification of milk. As was pointed out by the Judicial Officer in Jn re 
Lyles Dairy Products, supra: 


“Absent such a provision or charge on powdered skim milk utilized for fluid or Class 
I purposes whether imposed upon powder manufactured by the regulated handler 
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from milk received from producers or powder made from producer milk and pur- 
chased by the handler, the price advantage thus resulting to the handler, consequent 
inequity among handlers and the loss to producers of the value of their milk so 
utilized would or could be of sufficient significance as to affect orderly marketing 
conditions, the classification and pricing plan under the order and the statutory 
purposes.'° 


While the source of the milk used in the milk powder utilized by Peti- 
tioner is not known, and is presumably from producers not normally 
supplying the instant marketing area with fresh milk, this fact is not of 
material support for Petitioner’s contention. 


Petitioner admits that its purchases of the milk powder on the open 
market were considerably below the Order Class I price for fresh skim 
milk. In fact, it is this substantial price differential which is the reason 
why Petitioner uses reconstituted skim milk instead of fresh skim milk 
in its product. The charge in the Order compensates for this differential 
and achieves competitive parity of pricing as between pool and non-pool 
milk. It is the type of compensatory payment which is sanctioned by 
Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 76 
(1962).‘ It is obvious that if an Order could not apply to Petitioner’s 
situation as argued, and the Act is not broad enough to encompass 
equalization payments in orders, then Petitioner and all others utilizing 
non-pool milk, and specifically milk powder made from non-pool milk 
and reconstituted into Class I fluid milk products sold in the marketing 
area, could circumvent the pricing mechanism established by the Secre- 
tary pursuant to his authority under the Act. The Secretary’s decisions 
and long standing universal policy applications in Orders demonstrate 
this requirement as a necessary incident in program management as 


10. Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy thereof to establish 
and maintain such orderly marketing conditions for agricultural commodities in interstate 
commerce as would establish parity prices, and section 8c(18) (7 U.S.C. 608c(18)) modifies 
this to provide for the prices therein described. Thus, it is the statutory policy, in part, to 
establish and maintain an orderly market to bring about and maintain the statutory price 
level. In re Hygeia Dairy Company, 19 A.D. 257 (1960), aff’d 5th Cir. Jan. 10, 1964; In re 
Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In re Beatrice Foods Co., 
15 A.D. 767 (1956), aff'd N.D. Okla. Feb. 25, 1957; In re Terrace Park Dairy, 12 A.D. 1383 
(1953). See Heinemann Creameries, Inc. and Kewaskum Dairy Company v. Benson (E.D. 
Wis. Oct. 30, 1953). See also United Milk Producers of New Jersey v. Benson, 229 F.2d 
765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956).” 


4. Cf. also In re M. H. Laipson & Co., and South Royalton Creamery, Inc., 22 A.D. 1194 
(1963); In re Sterling Davis Dairy, 23 A.D. 599 (1964) aff'd (D. N.J., 1965) 253 F. Supp. 80, 
86, 24 A.D. 1411; In re Lyles Dairy Products, supra; Lewes Dairy, Inc. v. Freeman (3rd 
Cir., 1968) 401 F.2d 308, 313, (27 A.D. 1029), cert den. 394 U.S. 929; (1969); Mills v. 
Freeman, supra; Fairmont Foods Company v. Hardin, 442 F.2d. 762, (C.A. 3, 1971). 
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authorized by § 8c(7D) of the Act. (See Mills v. Freeman, supra; In re 
Lyles Dairy Products, supra). 


Nor are Petitioner’s specific costs in the use of powder vis-a-vis the 
costs of fresh fluid skim in making the product of material significance. 
Petitioner has challenged the validity of the Order provisions and these 
must be tested on the basis of reasonableness, as found by the Secretary, 
in the light of general market facts and the requirements of a regulatory 
program authorized by the Act, and not on variables wholly within Peti- 
tioner’s control. That Petitioner’s operations would be more costly as a 
result of the imposition of the Order provisions in no way invalidates the 
regulations or negates the authority under which they are imposed. Peti- 
tioner, by operation of the regulations is not deprived of any legal right. 
The legal principle involved was decided by the Judicial Officer in Jn re 
Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193, 1204-1205 
(1957) wherein it was found: 


“If petitioner’s arguments with respect to the alleged lack of due process in the is- 
suance of the contested order are intended to mean that the provisions of such order 
unlawfully discriminate against the petitioner in that they create a hardship, such 
contention is insufficient to require the granting of relief from regulation. See, e.g., 
Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206, 211 (E.D. N.Y., 1942), 
aff'd 137 F.2d 969 (2nd Cir. 1943). The fact that a particular regulation ‘may 
demonstrably be disadvantageous to certain areas or persons’ is not enough to con- 
stitute a violation of the due process clause. Secretary of Agriculture v. Central Roig 
Refining Co., 338 U.S. 604, 617-619 (1950); In re Central Dairy Products Company, 
12 A.D. 303, 312 (1953), and cases cited therein. A member of the class which is 
regulated may suffer economic losses not shared by others as a direct consequence 
of regulation, but this does not constitute per se a violation of the due process 
clause. See e.g., Bowles v. Willingham, 321 U.S. 503 (1944). Nor does the evidence 
introduced by petitioner establish that the payments required of it pursuant to the 
disputed order were confiscatory.* See e.g., Hegemann Farms Co-op. v. Baldwin, 
293 U.S. 163 (1934); Wawa Dairy Farms, Inc. v. Wickard, 149 F.2d 860, 863-864 
(3d Cir. 1945). (* Footnote omitted.)” 


(E.g., In re Country Lad Foods, Inc., supra). 


The rate of assessment on the product, i.e., the difference between 
utilization in Class I and Class II and the associated class values under 
the Order, does not prohibit the marketing of milk powder in the instant 
marketing area in contravention of § 8c(5\G) of the Act as argued by 
Petitioner. In fact, as pointed out supra, the Order places no restriction 
or assessment whatever on milk powder per se. It is what results from 
Petitioner’s particular use of milk powder, which would undercut order- 
ly marketing and uniform pricing of milk and milk products in the area, 
that draws the assessment complained of. We note particularly that the 
assessment applies to this singular use of milk powder (in reconstituted 
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form as skim milk) regardless of its source. Section 8c(5\G) is not pro- 
perly invoked and the Petitioner’s contention in this respect is misdi- 
rected. 


Finally, Petitioner contends that the record of the rule-making pro- 
ceedings does not support the Secretary’s determination to regulate 
filled milk and filled milk products in the manner reflected by the con- 
tested provisions in the Order. To the contrary, we note that almost the 
entire record in the rule-making proceeding is concerned with the prob- 
lem of how to regulate filled milk and milk products to which non-dairy 
ingredients were added. As noted in Appendix B, the instant Order pro- 
visions and their impact on Petitioner’s product are only one effect of a 
new dimension added to the general milk marketing order program 
which, by the hearing and the Decision, was to include regulation of 
filled milk and other milk products deemed necessary and appropriate to 
give effect to the statute, i.e., to maintain orderly marketing conditions 
in the marketing of milk and milk products through classification and 
pricing in accordance with use. 


A careful reading of the record of the rule-making proceeding discloses 
that Petitioners representatives presented testimony at that hearing 
and that the pros and cons of the economic and marketing impact on 
marketing orders of such a product as Petitioner subsequently made 
were fully explored. Most of the contentions and arguments raised 
herein were also made at the hearing and presented for the Secretary’s 
consideration prior to the issuance of the Final Decision and Order 
amendments. In simple terms, what Petitioner is trying to do is reargue 
the proposition because of disagreement with the Secretary’s Decision 
with respect to treatment of filled milk. Petitioner would weigh the 
record facts differently than the Secretary, or attempt to cast them in a 
different context. This, of course, cannot avail Petitioner. The fact that 
the Secretary declined to adopt Petitioner’s argument and conclusions 
does not in any sense make the Secretary’s actions illegal. 


As found supra, the Secretary’s actions were based on clear findings 
supported by substantial evidence of record. This is sufficient to dispose 
of Petitioner’s contentions, absent any clear showing that the actions 
taken were outside the authority of the Act. As concluded supra, the 
Secretary did not exceed his statutory authority. 


We have given careful consideration to the thrust of all Petitioner’s 
allegations, contentions and arguments. Those arguments which are not 
specifically mentioned do not require extended discussion in the light of 
the finding and conclusions made. On the basis of those made, we con- 
clude that Petitioner has not sustained the burden of proof of its allega- 
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tions and advanced no claim which would justify the relief requested. 
(See United States v. Rock Royal Co-op., Inc., 307 U.S. 533, 567 (1939)). 
Accordingly, the petition should be dismissed. 


All requests and motions of the parties whether or not specifically 
mentioned herein inconsistent with this Decision are denied. 


ORDER 


The petition is dismissed on the merits. 
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APPENDIX A 


Notice of Hearing on Order Amendments 
(February 9, 1968, 33 F.R. 2785)* 


* 33 F.R. 2785 omitted 
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APPENDIX B 


Final Decision on Order Amendments* 


(October 18, 1969, 34 F.R. 16881) 


* 34 F.R. 16881 omitted 
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(No. 16,924) 


In re MOUNTAIN EMPIRE MILK COMPANY. AMA Docket No. M 136-8. De- 
cided February 24, 1976. 


Order granting motion to withdraw petition 


This order is issued in accordance with the facts and circumstances as set forth herein. 


Lowell V. Summerhays, Salt Lake City, Utah, for petitioner. 
Daniel Wentzell, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


On November 14, 1975, Petitioner requested permission to withdraw 
its petition filed on July 16, 1975. Respondent filed an objection to 
withdrawal of the petition unless it was clearly understood that with- 
drawal would be tantamount to dismissal of the action with prejudice. 
For reasons stated in my order of December 3, 1975, Petitioner was 
given 10 days from the date of receipt of Respondent’s objection within 
which to inform me whether it intended its withdrawal motion to be 
with prejudice or not. The period for such response expired on December 
15, 1975. On December 29, 1975, Petitioner filed a motion to dismiss 
the petition without prejudice, stating in the motion that, “Petitioner 
does not wish to renew its petition now, however, it may in the future re- 
tain other counsel and proceed with this matter.” 


Review of the file discloses that Petitioner challenged an action of the 
Market Administrator demanding payment to the Producer Settlement 
Fund in the amount of $10,281.91 based upon his determination that 
Petitioner’s status under the Order was that of a handler, not a pro- 
ducer-handler, effective March 20, 1975. Petitioner refused to pay the 
amount and filed this petition for an adjudication of its status. Respond- 
ent filed an answer on August 15, 1975. The matter was set down for 
oral hearing on Tuesday, September 9, 1975. Due to conflict in Peti- 
tioner’s attorney’s schedule, a short prehearing conference was held in 
Salt Lake City, Utah, on September 10, 1975. On that date Petitioner’s 
motion for continuance of the hearing until the third week of November 
was granted. At this prehearing conference I was advised that the agen- 
cy would commence, or had instituted, proceedings in the United States 
District Court against Petitioner to compel payment pursuant to 
§ 608a(6) of the Act. On November 14, 1975, Petitioner filed the 
aforementioned first request to withdraw the petition. 
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Presented for determination here,is Petitioner’s motion requesting 
permission to withdraw its petition without prejudice. In accordance 
with § 900.53 (7 CFR 900.53) of the Rules of Practice Governing Pro- 
ceedings on Petitions to Modify or To Be Exempted from Marketing 
Orders the matter of granting withdrawal of a petition is at the discre- 
tion of the Administrative Law Judge. 


The attorney for Respondent objects to withdrawal of the petition only 
for the reason that “any additional delay will only serve to increase the 
time and expense already expended on this matter and could result in 
testimony and other evidence presently available being lost”. We are 
mindful that the only prejudice to the agency can arise from its failure to 
prosecute, or failure to succeed, in the pending District Court action, not 
from whether or not a handler moves forward with an administrative ac- 
tion under § 608c(15)(A). A Petitioner has the burden of proof in such 
an action to be relieved from operation of an agency order. 


In view of the facts and law as presented, we fail to see any substantial 
merit in Respondent’s objection. Petitioner, on the other hand, should 
not be prevented from proceeding with an adjudication of its cause — 
should it desire so to do. Its failure to do so in the circumstances pre- 
sented herein can have an adverse effect only on Petitioner. According- 
ly, Petitioner’s motion to withdraw its petition without prejudice is 
Granted. 
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(No. 16,925) 
In re VICTOR BECK. LAWA Docket No. 51. Decided February 12, 1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for violations of 
the regulations and standards issued under the Act as found herein. Respondent is 
suspended as a registrant under the Act for a period of 14 days. 


Thomas E. Bundy, for complainant. 
John G. Brownrigg, Omaha, NE, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is ¢ proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a complaint filed by the 
Acting Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent with 
various violations of the regulations and standards issued under the Act 
(9 CFR 1.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 


allegations, waives oral hearing and further procedure under the Rules 
86 
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of Practice (9 CFR 4.1 et seq.), and consents to the issuance of a specified 
order, containing findings of fact and conclusions based upon the allega- 
tions in the complaint, the order to become effective on the day upon 
which service of the order is made on respondent. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Victor Beck, hereinafter referred to as the respondent, is an in- 
dividual doing business as Vi-Re Kennels, whose mailing address is Box 
291, Novinger, Missouri 63559. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of selling, offering for transporta- 
tion and transporting, affecting commerce, for compensation or profit, 
animals for research or teaching purposes or for exhibition purposes or 
for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. Respondent, on or about August 26, 1975, offered for transporta- 
tion and caused to be transported, in commerce, from his dealer 
premises at Novinger, Missouri, to Durham, North Carolina, six (6) dogs 
in three (3) crates that were not well-constructed and well-ventilated and 
designed to protect the health and insure the safety of the animals. Such 
primary enclosures were constructed in such a manner that the openings 
of such crates were not easily accessible at all times for emergency 
removal of the animals. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 herein, re- 
spondent has wilfully violated section 2.100 of the regulations (9 CFR 
2.100) and section 3.12(a) of the standards (9 CFR 3.12(a)). 
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In the interest of fairness and justice, it is noted that the respondent in 
his Answer filed January 28, 1976 with the Office of the Hearing Clerk, 
United States Department of Agriculture, also set forth an addendum 
thereto: 


“Jan. 23, 1976 


“I, Victor Beck, Respondent; am taking #4 and waiving an oral hearing, as it seems 
to be the simplest method of solving the allegations. However, I still do not under- 
stand what I’m being specifically charged with. If, it be the fastners which were 
designed for use with the ‘Plastic-Crate’; everyone who uses these particular com- 
mercial shipping crates, are violating the Welfare Act. Please advise if said fastners 
are in violation of the Animal Welfare Act and please notify at the earliest con- 
venience, the starting date of my (14)-day suspension (sic) for doing business. 
/signed/ 
VICTOR BECK” 


With respect to respondent’s inquiry as to the starting date of the 14- 
day suspension, this decision and order are self-explanatory. With 
respect to the other matters set forth in the above-quoted addendum to 
respondent’s Answer, these are matters for clarification by the adminis- 
trative officials. 


Inasmuch as respondent has consented to the issuance of the following 
order, and complainant has recommended that such order be issued, the 
following order as set forth below will be issued. 


ORDER 


Respondent, his agents, employees, successors and assignees, directly 
or indirectly through any corporate or other device, in connection with 
his business as a dealer under the Act, shall cease and desist from: 


1. Offering for transportation, transporting, or causing to be trans- 
ported, animals in primary enclosures which are not well-constructed 
and well-ventilated and designed to protect the health and insure the 
safety of the animals. 


2. Offering for transportation, transporting, or causing to be trans- 
ported, animals in primary enclosures in which the openings of such en- 
closures are not easily accessible at all times for emergency removal of 
the animals. 


Respondent’s license to do business under the Act is suspended for a 
period of fourteen (14) days. 
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This order shall have the same force and effect as if entered after full 
hearing and shall become effective oh the day upon which service of this 
order is made upon respondent. 


(No. 16,926) 


In re UNIVERSAL PET AND SUPPLIES, INC. a corporation, and WARREN 
HEYNE, an individual. LAWA Docket No. 49. Decided February 12, 
1976. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for violations 
of the Act in the keeping of accounts and records, failure to pay license fees, to file an- 
nual reports and to comply with the regulations and standards of the Act as found 
herein. Respondents are ordered to cease and desist from said violations. The applica- 
tion of the individual respondent for a license is denied. The license of the corporate 
respondent as a registrant under the Act is revoked. 


Thomas E. Bundy, for complainant. 
John C. Brownrigg, Omaha, NE, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondents with various 
violations of the Act and the regulations and standards (9 CFR 1.1 et 
seq.) issued under the Act. 


Respondent-corporation has filed an answer and respondent-applicant 
has filed an amended answer in which they admit the jurisdictional 
allegations of the Complaint, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure under the Rules of 
Practice (9 CFR 4.1 et seq.), and consent to the issuance of specified 
orders, containing findings of fact and conclusions based upon the 
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allegations in the complaint, the orders to become effective on the day 
upon which service of the orders are made on respondent-corporation 
and respondent-applicant, respectively. Complainant has recommended 
that the orders consented to by respondent-corporation and respondent- 
applicant be issued. 


FINDINGS OF FACT 


1. (a) Warren Heyne is an individual, hereinafter referred to as re- 
spondent-applicant, doing business as Universal Pets and Supplies, Inc., 
with his principal place of business located at West Point, Nebraska. 


(b) Universal Pets and Supplies, Inc., is a corporation, hereinafter 
referred to as respondent-corporation, whose mailing address is c/o War- 
ren Heyne, Box 14, West Point, Nebraska, and who at all times material 
herein was doing business as Puppy Ranch Pets, Inc. 


(c) At all times material herein, respondent-applicant was presi- 
dent and principal owner of, and directed, managed and controlled the 
operations of, respondent-corporation. 


(d) At all times material herein, respondent-corporation was en- 
gaged in the business of transporting, buying and selling, for compensa- 
tion or profit, dogs, affecting commerce, for research or teaching pur- 
poses, or for exhibition purposes, or for use as pets. 


(e) At all times material herein, respondent-corporation was 
licensed as a dealer under the Act and the regulations by the Secretary 
of Agriculture and classified as a Class B dealer under the regulations. 


(f) At the time of licensing under the Act, both respondent-cor- 
poration and respondent-applicant were apprised of the provisions of the 
Act and the regulations and standards issued thereunder, and agreed in 
writing to comply with their provisions. 


2. Respondent-corporation and respondent-applicant failed to pay the 
annual license fee as prescribed by section 2.6 of the regulations on or 
before May 1, 1974, the anniversary date of respondent-corporation’s 
license. 


3. Respondent-corporation and respondent-applicant failed to file an 
annual report as prescribed by sections 2.7(a) and (b) of the regulations 
within 30 days prior to May 1, 1974, the anniversary date of respond- 
ent-corporation’s license. 


4. Respondent-corporation and respondent-applicant failed to pay the 
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annual license fee as prescribed by section 2.6 of the regulations on or 
before May 1, 1975, the anniversary date of respondent-corporation’s 
license. 


5. Respondent-corporation and respondent-applicant failed to file an 
annual report as prescribed by sections 2.7(a) and (b) of the regulations 
within 30 days prior to May 1, 1975, the anniversary date of respond- 
ent-corporation’s license. 


6. Respondent-corporation and respondent-applicant failed to keep 
and maintain records as required by the regulations, including one copy 
of ANH Form 18-5, revised, completed as required by the regulations, 
accompanying each shipment of animals acquired, and one copy of ANH 
Form 18-6, revised, completed as required by the regulations, accom- 
panying each shipment of animals sold or otherwise disposed of. 


7. Respondent-corporation and respondent-applicant, on or about De- 
cember 27, 1974, in connection with their business as a dealer under the 
Act, violated the Act, regulations and standards in the following 
respects: 


(a) They failed to provide veterinary care for dogs that were sick or 
diseased. 


(b) They failed to identify dogs by means of an official tag or a 
distinctive and permanent tattoo, or otherwise as required by the regula- 
tions. 


(c) They failed to hold dogs for a period of five business days after 
they were acquired, or otherwise as provided by the regulations, before 
they were sold or otherwise disposed of. 


8. Respondent-corporation and respondent-applicant, on or about 
October 16, 1974, shipped five dogs in four crates, affecting commerce, 
without such dogs being properly identified by an official tag or a 
distinctive and permanent tattoo, or otherwise as required by the regula- 
tions, from Omaha, Nebraska, as follows: 


(a) Two dogs in one crate to Docktor’s Pet Center #37, Braintree, 
Massachusetts. 


(b) Two dogs in two crates to Puppy Kingdom, 9100 Niles Avenue, 
Cleveland, Ohio. 


(c) One dog in one crate to Puppy City, 2539 Ocean Avenue, 
Brooklyn, New York. 
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CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 4 herein, 
respondent-corporation and respondent-applicant have wilfully violated 
section 2.6 of the regulations (9 CFR 2.6). 


By reason of the facts contained in findings of fact 1, 3 and 5 herein, 
respondent-corporation and respondent-applicant have wilfully violated 
sections 2.7(a) and (b) of the regulations (9 CFR 2.7(a) and (b)). 


By reason of the facts contained in findings of fact 1 and 6 herein, re- 
spondent-corporation and respondent-applicant have wilfully violated 
section 10 of the Act (7 U.S.C. 2140), and section 2.75 of the regulations 
(9 CFR 2.75). 


By reason of the facts contained in findings of fact 1 and 7 herein, re- 
spondent-corporation and respondent-applicant have wilfully violated 
section 5 of the Act (7 U.S.C. 2135), and sections 2.50, 2.100 and 2.101 
of the regulations (9 CFR 2.50, 2.100 and 2.101) and section 3.10(b) of 
the standards (9 CFR 3.10(b)). 


By reason of the facts contained in findings of fact 1 and 8 herein, re- 
spondent-corporation and respondent-applicant have wilfully violated 
section 2.50 of the regulations (9 CFR 2.50). 


Inasmuch as respondent-corporation and respondent-applicant have 
consented to the issuance of the following order and complainant has 
recommended that such order be issued, the order will be issued. 


ORDERS 


Respondent-applicant Warren Heyne, his agents and employees, di- 
rectly or indirectly through any corporate or other device, in connection 
with his business as a dealer under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of his license as required by the regulations. 


2. Failing to file an annual report as prescribed by the regulations 
within 30 days prior to the anniversary date of his license. 


3. Failing to identify dogs by means of an official tag or a distinctive 
and permanent tattoo, or otherwise as required by the regulations. 


4. Failing to keep and maintain records as required by the regula- 
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tions, including one copy of ANH Form 18-5, revised, completed as re- 
quired by the regulations, accompanying each shipment of animals ac- 
quired, and one copy of ANH Form 18-6, revised, completed as required 
by the regulations, accompanying each shipment of animals sold or 
otherwise disposed of. 


5. Failing to hold dogs for a period of five business days or such other 
period as provided by the regulations before they are sold or otherwise 
disposed of. 


6. Failing to establish and maintain programs of disease control and 
prevention, euthanasia, and adequate veterinary care under the supervi- 
sion and assistance of a doctor of veterinary medicine. 


7. Failing to observe each dog and cat daily by the animal caretaker in 
charge or by someone under his direct supervision and providing 
veterinary care or humanely disposing of sick or diseased, injured, lame 
or blind dogs and cats. 


The application of respondent-applicant Warren Heyne for a license as 
a dealer under the Act is hereby denied. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective upon the day upon which service of the 
order is made upon respondent-applicant Warren Heyne. 


Respondent-corporation Universal Pets and Supplies, Inc., its agents 
and employees, directly or indirectly through any corporate or other 
device, in connection with its business as a dealer under the Act, shall 
cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of its license as required by the regulations. 


2. Failing to file an annual report as prescribed by the regulations 
within 30 days prior to the anniversary date of its license. 


3. Failing to identify dogs by means of an official tag or a distinctive 
and permanent tattoo, or otherwise as required by the regulations. 


4. Failing to keep and maintain records as required by the regula- 
tions, including one copy of ANH Form 18-5, revised, completed as re- 
quired by the regulations, accompanying each shipment of animals ac- 
quired, and one copy of ANH Form 18-6, revised, completed as required 
by the regulations, accompanying each shipment of animals sold or 
otherwise disposed of. 


5. Failing to hold dogs for a period of five business days or such other 
period as provided by the regulations before they are sold or otherwise 
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disposed of. 


6. Failing to establish and maintain programs of disease control and 
prevention, euthanasia, and adequate veterinary care under the supervi- 
sion and assistance of a doctor of veterinary medicine. 


7. Failing to observe each dog and cat daily by the animal caretaker in 
charge or by someone under his direct supervision and providing 
veterinary care or humanely disposing of sick or diseased, injured, lame 
or blind dogs and cats. 


The license of respondent-corporation, Universal Pets and Supplies, 
Inc., to do business as a dealer under the Act is hereby revoked. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective upon the day upon which service of the 
order is made upon respondent-corporation, Universal Pets and Sup- 
plies, Inc. 
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(No. 16,927) 
In re ADAM HAUCK. P&S Docket No. 5180. Decided February 2, 1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for violating the 
Act and regulations as found herein in connection with his operations as a dealer 
under the Act in failure to pay promptly and in full for livestock purchased and ac- 
cepted in commerce. Respondent is suspended as a registrant under the Act for 30 
days. 

Thomas M. Walsh, for complainant. 

Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully vio- 
lated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
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the allegations of the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Adam Hauck, herein referred to as the respondent, is an in- 
dividual whose address is Box 384, Wishek, North Dakota 58495. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph II(a) of the 
Complaint, purchased livestock in commerce and failed to pay, when 
due, the full purchase price for such livestock. 


(b) As of July 7, 1975, there remained unpaid by the respondent a 
total of $3,107.91 for livestock purchased in commerce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has violated section 312(a) of the Act (7 U.S.C. 213(a)), and section 
201.43(b) of the Regulations (9 CFR 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
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30 days. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 16,928) 


In re MOULTON STOCKYARD, INC. and LYLE W. OWENS. P&S Docket No. 
5135. Decided February 2, 1976. 


Consent order 


Respondents have consented to the issuance of the order herein against them for violations 
of the Act and regulations as found herein in connection with their operations as a 
market agency and dealer under the Act, with respect to their custodial account, im- 
proper practices and incomplete or incorrect scale tickets as set forth. Respondents 
are ordered to cease and desist from such violations. 

Thomas Walsh, for complainant. 

C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents have wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondents have filed an amended answer in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the Rules of Practice (9 CFR 202.1 et seq.), and consent to the issuance 





MOULTON STOCKYARDS 99 
Cite as 35 A.D. 98 


of a specified order containing findings of fact and conclusions based 
upon the allegations of the Complaint, the order to become effective on 
the sixth day after service upon respondents. Complainant has recom- 
mended that the order consented to by the respondents be issued. Com- 
plainant has also recommended that the corporate respondent not be 
suspended as a registrant under the Act because the respondents have 
demonstrated that as of October 9, 1975, the corporate respondent’s 
“Custodial Account for Shippers’ Proceeds”, maintained at the Moulton 
stockyard, was in proper balance. 


FINDINGS OF FACT 


1. (a) Moulton Stockyard, Inc., herein referred to as the corporate 
respondent, is a corporation with its principal places of business located 
at Moulton, Alabama, and Eutaw, Alabama, and its mailing address is 
P.O. Box 26, Moulton, Alabama 35650. 


(b) The corporate respondent, under the direction, control, and 
management of Lyle W. Owens, herein referred to as the individual re- 
spondent, is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Moulton Stockyard, Inc. stockyard, at Moulton, Alabama, posted under 
and subject to the provisions of the Act, hereinafter referred to as the 
Moulton stockyard; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis at the Moulton stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


(c) The individual respondent, whose address is Route 2, Danville, 
Alabama 35619, is, and at all times material herein was, president, 
manager, and sole owner of the corporate respondent and formulated 
and controlled the policies, practices, and acts of the corporate respond- 
ent, including the acts and practices referred to herein. 


(d) The corporate respondent, under the direction, control, and 
management of the individual respondent, is also engaged in the busi- 
ness of conducting and operating a stockyard known as the West 
Alabama Stock Yards, at Eutaw, Alabama, which is posted under and 
subject to the provisions of the Act. 


2. The corporate respondent, under the direction, control, and 
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management of the individual respondent, during the period from July 
31, 1974 through August 31, 1974, at the Moulton stockyard, failed to 
maintain properly its Custodial Account for Shippers’ Proceeds, 
hereinafter referred to as the custodial account, thereby endangering 
the faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners, consignors, or shippers of livestock, in 
that: 


(a) As of July 31, 1974, the corporate respondent had outstanding 
checks drawn on its custodial account in the amount of $49,735.61, and 
had, to offset such checks, cash in its custodial account in the amount of 
$4,528.07, no deposits in transit, and no current proceeds receivable, re- 
sulting in a deficiency of $45,207.54 in funds available to pay shippers’ 
proceeds; 


(b) As of August 28, 1974, the corporate respondent had outstand- 
ing checks drawn on its custodial account in the amount of $38,798.80, 
and had, to offset such checks, cash in its custodial account in the 
amount of $391.15, no deposits in transit, and no current proceeds re- 
ceivable, resulting in a deficiency of $38,407.65 in funds available to pay 
shippers’ proceeds; 


(c) As of August 31, 1974, the corporate respondent had outstand- 
ing checks drawn on its custodial account in the amount of $88,324.67, 
and had, to offset such checks, cash in its custodial account in the 
amount of $48,049.57, deposits in transit in the amount of $4,257.93, 
and current proceeds receivable in the amount of $32,369.28, resulting 
in a deficiency of $3,647.89 in funds available to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondents’ failure to deposit 
in the custodial account, within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from sales of consigned live- 
stock. 


3. The corporate respondent, under the direction, control, and man- 
agement of the individual respondent, during the period from July 5, 
1974 through September 13, 1974, at the Moulton stockyard, employed 
as its auctioneer Gerald D. (Stud) Aaron, a dealer within the meaning 
and subject to the provisions of the Act, notwithstanding that during 
said period, Aaron engaged in business as a dealer at auction sales held 
at the Mounton stockyard. 


4. The corporate respondent, under the direction, control, and man- 
agement of the individual respondent, on or about the dates and in the 
transactions set forth in paragraph IV of the Complaint, permitted its 
auctioneer Gerald D. (Stud) Aaron to purchase for his own account and 
for the accounts of others, livestock which had been consigned to the cor- 
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porate respondent for sale on a commission basis. 


5. The corporate respondent, under the direction, control, and man- 
agement of the individual respondent, during the period from July 5, 
1974 through September 20, 1974, at the Moulton stockyard, employed 
as its weighmaster Johnny Little, a dealer within the meaning and sub- 
ject to the provisions of the Act, notwithstanding that during said 
period Johnny Little engaged in business as a dealer at auction sales held 
at the Moulton stockyard. 


6. The corporate respondent, under the direction, control, and man- 
agement of the individual respondent, on or about the dates and in the 
transactions set forth in paragraph VI of the Complaint, permitted its 
weighmaster Johnny Little to purchase for his own account livestock 
which had been consigned to the corporate respondent for sale on a 
commission basis. 


7. The corporate respondent, under the direction, control, and man- 
agement of the individual respondent, during the period from August 2, 
1974 through September 13, 1974, in connection with the weighing of 
livestock consigned to it for sale on a commission basis at the Moulton 
stockyard, issued scale tickets which failed to show the true and com- 
plete name of the buyer and failed to issue “balance tickets” when the 
correct zero balance of the scale was determined. Respondents retained 
copies of such improperly completed scale tickets as part of the cor- 
porate respondent’s records. 


8. Respondents have demonstrated that as of October 9, 1975, the 
corporate respondent’s custodial account, maintained at the Moulton 
stockyard, was in proper balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondents 
have violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), 
and section 201.42 of the Regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact No. 3, respondents 
have violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), 
and section 201.66(b) of the Regulations (9 CFR 201.66(b)). 


By reason of the facts set forth in Finding of Fact No. 4, respondents 
have violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), 
and section 201.57(a) of the Regulations (9 CFR 201.57(a)). 
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By reason of the facts set forth in Finding of Fact No. 5, respondents 
have violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), 
and section 201.66(b) of the Regulations (9 CFR 201.66(b)). 


By reason of the facts set forth in Finding of Fact No. 6, respondents 
have violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), 
and section 201.57(a) of the Regulations (9 CFR 201.57(a)). 


By reason of the facts set forth in Finding of Fact No. 7, respondents 
have violated sections 307, 312(a), and 401 of the Act (7 U.S.C. 208, 
213(a), 221), and sections 201.49 and 201.73-1 of the Regulations (9 CFR 
201.49, 201.73-1). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, have demonstrated that the corporate respond- 
ent’s custodial account is in proper balance, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


The corporate respondent, its successors, its officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent or through any corporate or 
other device, shall cease and desist from: 


1. Failing to deposit in respondents’ Custodial Accounts for Shippers’ 
Proceeds, within the time prescribed by section 201.42(c) of the Regula- 
tions (9 CFR 201.42(c)), an amount equal to the proceeds receivable from 
sales of consigned livestock; 


2. Failing to otherwise maintain respondents’ Custodial Accounts for 
Shippers’ Proceeds in conformity with the provisions of section 201.42 
of the Regulations (9 CFR 201.42); 


3. Permitting auctioneers, weighmasters, or other employees engaged 
in the actual conduct of auction sales at the stockyards to purchase 
livestock out of consignments for any purpose for their own accounts or 
for the accounts of others; 


4. Employing or permitting any person engaged in buying or selling 
livestock at the stockyards as a dealer or market agency, or any 


employee of such person, to perform any services or duties in connection 
with the furnishing by respondents of their services; 


5. Issuing scale tickets which do not contain the information required 
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by sections 201.49 and 201.73-1 of the Regulations (9 CFR 201.49, 
201.73-1), including the true and corréct name of the buyer of livestock 
and the time that the correct zero balance of the scale is determined. 


Respondents shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in respondents’ business 
as a market agency or dealer subject to the Act, including true, correct, 
and complete copies of all scale tickets issued at the stockyards. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondents. 


Copies hereof shall be served upon the parties. 


(No. 16,929) 


In re DAVID MULSO. P&S Docket No. 5187. Decided February 3, 1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for wilfully vio- 
lating the Act and regulations as found herein in connection with accounts and 
records, insufficient funds checks or drafts, failure to comply with bonding require- 
ments and failure to pay. Respondent is ordered to cease and desist from said viola- 
tions. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully 
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violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) David Mulso, herein referred to as the respondent, is an in- 
dividual doing business as Midwest Livestock, and his business mailing 
address is R.R. #2, Sherburn, Minnesota 56171. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
April 30, 1975. Respondent was notified by certified letter dated April 
3, 1975, delivered to him on April 5, 1975, that if he continued his live- 
stock operations after April 30, 1975, without bond coverage or its 
equivalent as required under the Act and the Regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 201.30 of 
the Regulations. Notwithstanding this notice, respondent engaged in the 
business of a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond or its 
equivalent. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions specified in paragraph III of the 
Complaint, purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid because the respond- 
ent did not have and maintain sufficient funds on deposit in the bank ac- 
counts from which such checks were to be paid. 
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4. Respondent, on or about the dates and in the transactions specified 
in paragraph III of the Complaint, pw‘chased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


5. Respondent, in connection with his operations as a dealer, failed to 
keep and maintain accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business subject to the 
Act including (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; (2) a cash receipts and disbursements 
journal; and (8) a purchase and sales journal. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the Regulations (9 CFR 201.29, 201.30). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tion 201.43(b) of the Regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact No. 5, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for which bond- 
ing is required under the Act and the Regulations without filing and 
maintaining a reasonable bond or its equivalent as required by the Act 
and the Regulations; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
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or drafts are to be paid; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which fully and correctly disclose all transactions involved in his 
business subject to the Act including (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; (2) a cash 
receipts and disbursements journal; and (3) a purchase and sales journal. 


Respondent is suspended as a registrant under the Act for a period of 
ten days and thereafter until he complies fully with the bonding re- 
quirements of the Act and the Regulations. When respondent has com- 
plied with such requirements, a supplemental order will be issued in this 
proceeding terminating the suspension after the expiration of the ten- 
day period. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 16,930) 


In re HAMILTON AMOSS, JR. P&S Docket No. 5196. Decided February 5, 
1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for violations of 
the Act and regulations in connection with his operations as a dealer thereunder as 
found herein with respect to accounting, scale for weighing livestock, scale tickets and 
false and incorrect invoices. Respondent is suspended as a registrant under the Act 
for a period of 45 days. 


Thomas Walsh, for complainant. 
John E. Clerk, Bel Air, MD, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Hamilton Amoss, Jr., herein referred to as the respondent, is an 
individual whose address is P.O. Box 37, Fallston, Maryland 21047. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondent, at all times material herein, owned and operated a 
Winslow livestock scale, serial number 20904, for the purposes of the 
purchase and sale of livestock in commerce. Officials of the Division of 
Inspection & Regulation (Weights and Measures), Department of Agri- 
culture, State of Maryland tested this livestock scale for accuracy on Oc- 
tober 12, 1973, and again on October 24, 1973. The scale tests were 
terminated because of excessive errors and the scale was found to be in- 
accurate. Scale test reports were prepared by said agency and forwarded 
to the Packers and Stockyards Administration. Following receipt of said 
reports, officials of the Packers and Stockyards Administration notified 
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respondent by certified letters, dated October 30, 1973 and November 
19, 1973, that under the Act and the Regulations, respondent’s scale 
could not be used until it had been repaired or adjusted. As of March 27, 
1975, respondent’s scale had not been repaired or adjusted. 


(b) Notwithstanding the notices referred to above and the fact said 
scale did not function properly or record accurate weights, respondent, 
on or about the dates and in the transactions specified in paragraph II of 
the Complaint, used said scale to weigh livestock for the purposes of the 
purchase and sell of livestock in commerce. 


3. Respondent, on or about the dates and in the transactions specified 
in paragraph II of the Complaint, failed to issue serially numbered scale 
tickets showing (1) the name of the person or agency performing the 
weighing service; (2) the date of the weighing; (3) the name or initials of 
the person who actually weighed the livestock; (4) the name of the buyer 
and the seller; (5) the number of head, kind, and actual weight of the 
livestock; and (6) the time of the scale balance check. 


4. (a) Benson Meat Products, Inc., hereinafter referred to as Benson, 
is a corporation organized and existing under the laws of the State of 
Maryland, and its principal place of business is located at Fallston, 
Maryland 21047. Benson, at all times material herein, was engaged in 
the business of buying livestock in commerce for purposes of slaughter, 
and was a packer within the meaning of that term as defined in the Act 
and subject to its provisions. 


(b) Respondent, on or about the dates and in the transactions set 
forth in paragraph IV of the Complaint, purchased livestock in com- 
merce on a commission basis for Benson and in accounting to Benson for 
such purchases of livestock prepared and submitted invoices falsely and 
incorrectly showing arbitrarily increased prices as the purchase prices of 
the livestock and collected from Benson on the basis of such arbitrarily 
increased prices in addition to collecting buying commissions. Respond- 
ent made copies of such false and incorrect invoices a part of his records 
and accounts. 


5. Respondent, on or about the dates and in the transactions set forth 
in paragraph V of the Complaint, regularly financed the packer opera- 
tions of Benson by extending credit in connection with Benson’s pur- 
chases of livestock for purposes of slaughter. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
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has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.55, 201.71, and 201.75 of the Regulations (9 CFR 201.55, 
201.71, 201.75). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221), and section 201.49 of the Regulations (9 CFR 201.49). 


By reason of the facts set forth in Finding of Fact No. 4, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
221), and section 201.44 of the Regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact No. 5, respondent 
has wilfully violated section 312(a) ofthe Act (7 U.S.C. 213(a)), and sec- 
tion 201.68 of the Regulations (9 CFR 201.68). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Using any scale in connection with the weighing of livestock for the 
purposes of purchase or sale which is not installed, maintained, and 
operated so as to insure accurate weights; 


2. Failing to issue serially numbered scale tickets showing (1) the 
name of the person or agency performing the weighing service; (2) the 
date of the weighing; (3) the name of the buyer and seller; (4) the number 
of head, kind, and actual weight of the livestock; (5) the name or initials 
of the person who actually weighed the livestock; and (6) the time of the 
scale balance check; 


3. Charging or collecting for livestock purchased on a commission 
basis, in commerce, on the basis of false or incorrect prices; 


4. Issuing invoices or accounts of purchase showing false or incorrect 
prices of livestock purchased in commerce; and 


5. Financing, having a substantial ownership interest in, or par- 
ticipating in the management or operation of any packer subject to the 
provisions of the Act. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which fully and correctly disclose all transactions involved in his 
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business subject to the Act, including (1) serially numbered scale tickets 
executed in accordance with section 201.49 of the Regulations (9 CFR 
201.49); and (2) true and correct invoices or accounts of purchase com- 
pleted in accordance with section 201.44 of the Regulations (9 CFR 
201.44). 


Respondent is suspended as a registrant under the Act for a period of 
45 days. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 16,931) 


In re THURMAN DEAS. P&S Docket No. 5225. Decided February 18, 
1976. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him for vio- 
lating the Act and regulations in failing to comply with the bonding requirements 
thereof. Respondent is ordered to cease and desist from said violation. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed on De- 
cember 18, 1975, by the Administrator, Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 
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Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day af- 
ter service upon respondent. Complainant has recommended that the 
cease and desist order consented to by the respondent be issued. Com- 
plainant has also recommended that the respondent not be suspended as 
a registrant under the Act because the respondent has filed with the 
Packers and Stockyards Administration a reasonable bond or its 
equivalent as required by the Act and the regulations. 


FINDINGS OF FACT 


1. (a) The respondent, Thurman Deas, is an individual whose address 
is 409 Junell, Sulphur Springs, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in commerce on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent and Tommy Deas, operating as a 
partnership named T&D Cattle Company, maintained to secure the per- 
formance of their obligations under the Act was terminated on October 
17, 1974. The partners were notified by certified mail by the Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, on or about October 1, 1974, that if they continued livestock opera- 
tions after October 17, 1974, without bond coverage or its equivalent as 
required under the Act and the regulations, they would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the regula- 
tions. Notwithstanding such notice, respondent has continued to engage 
in business as a market agency buying livestock in commerce on a com- 
mission basis without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


CONCLUSION 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
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has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Act 
and the regulations without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. Copies hereof shall be served upon the parties. 


(No. 16,932) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided February 19, 1976. 


Order of dismissal 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a rate proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.). By order dated August 2, 1929, the 
Secretary prescribed the rates and charges to be assessed by respondent 
in connection with its business as a stockyard operator under the Act. 
The above-mentioned order has been modified by subsequent orders 
issued from time to time. 


The Packers and Stockyards Administration by its attorney filed a 


TOMMY J. HINES 113 
Cite as 35 A.D.113 


recommendaton in which it is stated that the Administration has ascer- 
tained the respondent no longer operates a stockyard subject to the pro- 
visions of the Act. Therefore, the Administration recommends that the 
orders now in effect in these proceedings be vacated and the proceedings 
be dismissed, without prejudice. 


Accordingly, the basic order and any other orders in effect as of the ef- 
fective date of this order are hereby vacated, and these proceedings are 
hereby dismissed, without prejudice. 


Under the circumstances, it is found that notice and other public pro- 
cedure are unnecessary. The Packers and Stockyards Act provides that 
orders of this nature shall not be effective in less than five days after 
their date. Since this order terminates the proceeding, it is in the nature 
of a relief of restrictions. Accordingly, this order may be made effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date of 
signature. 


(No. 16,933) 


In re TOMMY J. HINES and BOBBY T. TINDEL. P&S Docket No. 4959. 
Decided February 23, 1976. 


Livestock purchases — as agent for undisclosed principal — Unfair and decep- 
tive practices — purchasing consigned livestock for speculative purposes by 
owner and officer of the market agency to which the livestock were consigned 


Where respondent Bobby T. Hindel acted as agent for an undisclosed principal, respondent 
Tommy J. Hines, and was aware of the nature of the transactions in issue which were 
in violation of law as found herein, respondent Bobby T. Hindel is ordered to cease 
and desist from such violations. 


Thomas C. Heinz, for complainant. 
J. Donald Guinn, Tyler, TX, for respondent Hines. 
Richard Brooks Hardee, Tyler, TX, for respondent Hindel. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et. seq.). 


It was instituted by a complaint filed May 20, 1974, by the Adminis- 
trator, Packers and Stockyards Administration, alleging that the re- 
spondents engaged in an unfair and deceptive practice or device in com- 
merce, in that pursuant to an arrangement, agreement, or understand- 
ing between said respondents, the respondent Bobby T. Tindel pur- 
chased, in his own name, livestock consigned for sale on a commission 
basis to Tyler Livestock Marketing Company, Tyler, Texas, of which re- 
spondent Tommy J. Hines was the principal owner, president and 
manager, when in fact such purchases were made for Mr. Hines, to be 
used in Mr. Hines’ dealer-business. The complaint alleges 13 specific in- 
stances when said alleged unfair and deceptive practice or device oc- 
curred. 


Answers were filed by the respondents on June 27, 1974, and July 5, 
1974, denying that they engaged in an unfair or deceptive practice or 
device under the Act. Respondent Tindel’s answer admitted the jurisdic- 
tional allegations in the complaint and admitted that on the 13 dates set 
forth in the complaint he purchased livestock in the numbers and 
amounts specified therein, but denied the remaining allegations of the 
complaint. Subsequently, on November 19, 1974, the respondent Tom- 
my J. Hines filed an answer admitting the jurisdictional allegations set 
forth in the complaint, neither admitting nor denying the remaining 
allegations, waiving oral hearing and consenting to the issuance of a 
cease and desist order containing findings of fact and conclusions based 
upon the allegations in the complaint. Such Order was issued as to re- 
spondent Hines on February 6, 1975. 


The Findings of Fact in the Order as to respondent Hines state: 


2. Respondents, Hines and Tindel, on or about the dates and in the 13 transac- 
tions set forth in the complaint, and in divers other transactions during the period 
from on or about January 6, 1973, through on or about September 25, 1973, 
engaged in an unfair and deceptive practice or device in commerce, in that pursuant 
to an arrangement, agreement, or understanding between said respondents, re- 
spondent Tindel purchased, in his own name, livestock consigned for sale on a com- 
mission basis to said Tyler Livestock Marketing Company, Tyler, Texas, when in 
fact such purchases were made for respondent Hines to be used in respondent Hines’ 
dealer business. 


However, the Conclusions in the Order as to respondent Hines state: 
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To the extent that the admissions of the respondent Hines (as set forth in the 
Finding of Fact, supra) relate to the respondent Tindel such admissions shall not be 
deemed admissions nor findings of fact binding on the respondent Tindel. 


An oral hearing was held in Dallas, Texas, on March 19, 1975, before 
Dorothea A. Baker, Administrative Law Judge, United States Depart- 
ment of Agriculture. Mr. Richard Brooks Hardee, Esquire, Tyler, Texas, 
represented respondent Tindel. Complainant was represented by Mr. 
Thomas G. Heinz, Esquire, Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C. 


Judge Baker filed an Initial Decision and Order on September 12, 
1975, in which she found that the respondent Tindel purchased livestock 
as alleged on the 13 dates specified in the complaint, and that he “did 
not purchase said livestock for his own use and purposes but rather for 
the use and purposes of Mr. Hines who paid Respondent Tindel for said 
livestock using checks drawn either on Mr. Hines’ personal dealer ac- 
count, cashier’s checks, or on the custodial account of Tyler Livestock 
Marketing Company” (Initial Decision, pp. 6-7). But Judge Baker con- 
cluded (Initial Decision, p. 7): 


6. The weight of the probative evidence of record fails to establish that such pur- 
chases were made for Mr. Hines to be used in Mr. Hines’ dealer-business. The proof 
fails to establish the dates of sale and dates of delivery of the cattle and whether the 
cattle were purchased for Mr. Hines as a dealer or as principal of the agency; 
whether the cattle were purchased on order or for speculation; and, whether the cat- 


tle were sold to Mr. Hines as a dealer or as an agency. 


Accordingly, Judge Baker issued an order dismissing the complaint as 
to respondent Tindel. 


The complainant filed an appeal to the Judicial Officer on October 16, 
1975. The Judicial Officer has final administrative authority to decide 
the Department’s cases subject to the Administrative Procedure Act (37 
F.R. 28475; 38 F.R. 10795).' Neither party requested oral argument be- 
fore the Judicial Officer. 


The first five Findings of Fact herein are taken verbatim from Judge 
Baker’s Initial Decision.’ Additional Findings by the Judicial Officer 
1. The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program. 


2. Judge Baker’s Findings 6-13 are not adopted herein. 
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follow Judge Baker’s Findings. 
FINDINGS OF FACT 


A. FINDINGS ADOPTED FROM INITIAL DECISION 


1. Respondent Tindel is an individual whose address is 102 McDonald 
Drive, Athens, Texas. At all times material hereto he was engaged in the 
business of buying and selling livestock in commerce for his own ac- 
count; and, was registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


2. During all times material herein, Mr. Tommy J. Hines, an in- 
dividual, was the principal owner, president and manager of the Tyler 
Livestock Marketing Company, Tyler, Texas, a Texas corporation, en- 
gaged in the business of selling livestock, in commerce, on a commission 
basis and registered with the Secretary of Agriculture as a market agen- 
cy and dealer to buy and sell livestock in commerce. Mr. Hines was en- 
gaged in the business of buying and selling livestock, in commerce, for 
his own account, and, was registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock, in commerce. 


3. The respondent Tindel’s answer admits the Secretary’s jurisdiction 
in this matter. 


4. Respondent Tindel admits in his answer that during the period 
from on or about January 6, 1973, through on or about April 7, 1973, he 
purchased livestock in the numbers and amounts specified in the com- 
plaint, i.e.: 


Date of Number 
Purchase of Head Amount 

1-6-73 31 $12,183.00 
1-13-73 51 10,890.00 
1-20-73 81 15,607.50 
1-27-73 51 15,456.00 
2-24-73 24 7,296.00 
3-17-73 110 24,750.00 
3-24-73 110 25,800.00 
4-7-73 131 31,130.00 
1-6-73 44 16,918.00 
1-13-73 90 19,240.00 
1-20-73 56 16,588.00 
2-10-73 64 17,457.00 
3-31-73 82 25,810.00 


5. Respondent Tindel purchased the livestock listed in Finding of 
Fact 4, hereinabove, in his own name at auction from the Tyler Live- 


TOMMY J. HINES 117 
Cite as 35 A.D.113 


stock Marketing Company, Tyler, Texas. The livestock purchases were 
paid for by respondent Tindel. Respondent Tindel did not purchase said 
livestock for his own use and purposes but rather for the use and pur- 
poses of Mr. Hines who paid respondent Tindel for said livestock using 
checks drawn either on Mr. Hines’ personal dealer account, cashier’s 
checks, or on the custodial account of Tyler Livestock Marketing Com- 
pany. In the livestock transactions enumerated in Finding of Fact 4 
hereinabove, respondent Tindel acted as Mr. Hines’ undisclosed agent. 


B. ADDITIONAL FINDINGS BY JUDICIAL OFFICER 


6. Respondent Tommy J. Hines, in addition to acting as market man- 
ager of the Tyler Livestock Marketing Company, also acted as “ring- 
master” or “starter,” i.e., when animals entered the auction ring, he set 
the starting price at which bidding would begin. 


7. Although the Tyler Livestock Marketing Company was registered 
both to sell livestock as a market agency on a commission basis and to 
buy and sell livestock as a dealer, the respondent Hines was registered 
only to buy and sell livestock as a dealer.* 


8. Respondent Tindel knew that it was the practice of respondent 
Hines to resell livestock purchased for him by respondent Tindel to per- 
sons who had previously expressed their desire to respondent Hines to 
buy specified numbers and types of livestock. Usually, the information 
relating to the ultimate purchasers was communicated to respondent 
Tindel before the auction sale. Respondent Tindel shared in the profits 
from Mr. Hines’ resale transactions. 


CONCLUSIONS 


All livestock buying and selling transactions under the Act are divided 
into two categories, viz., market agency or dealer transactions, de- 
pending on whether or not the transactions are on a commission basis. 
Anyone engaged in the business of buying or selling livestock in com- 
merce on a commission basis is a “market agency” (7 U.S.C. 201(c)).* In 
such market agency transactions, the market agency is acting in a 
fiduciary capacity and, therefore, must exercise the highest degree of 


3. Judge Baker’s Finding 12 that “Mr. Hines was registered to act in both capacities,” i.e., 
as a market agency and as a dealer, is contrary to uncontradicted documentary evidence 
(Comp. Ex. 1). 


4. “The term ‘market agency’ means any person engaged in the business of (1) buying or 
selling in commerce livestock on a commission basis or (2) furnishing stockyard services” (7 
U.S.C. 201(c)). 
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care to protect the interests of the party paying the commission. See, 
e.g., In re James J. Miller, 33 Agriculture Decisions 53, 64 (1974), af- 
firmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 


Anyone engaged in the business of buying or selling livestock in com- 
merce not on a commission basis is a “dealer” (7 U.S.C. 201(d)).° It is im- 
material under the Act whether or not a dealer has an “order” for live- 
stock from the prospective ultimate purchaser, specifying numbers, type 
and price, before the dealer buys livestock to “fit” the “order,” i.e., to sell 
to such prospective ultimate purchaser. Unless the transaction is a 
fiduciary transaction in which the ultimate buyer is paying a “commis- 
sion,” the transaction is a dealer transaction (7 U.S.C. 201(c) and (d)). 


Section 312(a) of the Act provides that it “shall be unlawful for any 
* * * market agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connection with * * * 
the * * * buying, or selling on a commission basis or otherwise, * * * in 
commerce, of livestock” (7 U.S.C. 213(a)). If a market agency or dealer 
violates the Act, a cease and desist order and a suspension order may be 


issued (7 U.S.C. 204, 213(b)). 


Regulations have been issued under the Act relating to some unfair 
and deceptive practices. Although the regulations were intended to be 
merely advisory, it is not clear whether they now have the force and ef- 
fect of law as a result of a recent decision involving the Federal Trade 
Commission Act (see Jn re Harry C. Hardy, 33 Agriculture Decisions 
1383, 1398 (1974)). For the purposes of this case, it will be assumed that 
the regulations are merely advisory. 


Under the regulations, livestock auction markets and their owners, of- 
ficers, agents, and employees are prohibited from purchasing livestock 
from consignments for resale as dealers, i.e., for their own speculative 
accounts. Specifically, the regulations provide (9 CFR 201.57): 


§ 201.57 Livestock sold at auctions; purchases from consignments. 


(a) No market agency engaged in selling consigned livestock at auction shall per- 
mit its owners, officers, agents, or employees to purchase livestock from consign- 
ments for resale for their own speculative accounts, nor shall it permit its owners, 
officers, agents, or employees to enter into any agreements, relationships, or 
associations with other parties whereby such owners, officers, agents, or employees 
shall share, directly or indirectly, in profits realized from resale of livestock pur- 
chased out of consignments; nor shall such market agency permit auctioneers or 
weighmasters, or other employees performing duties of comparable responsibility in 
connection with the actual conduct of auction sales by the market agency, to pur- 


5. “The term ‘dealer’ means any person, not a market agency, engaged in the business of 
buying or seliing in commerce livestock, either on his own account or as the employee or 
agent of the vendor or purchaser” (7 U.S.C. 201(d)). 
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chase livestock out of consignments for any purpose for their own account. This 
shall not preclude employees of the market*agency, whose duties in connection with 
the selling of livestock by auction do not involve the making of determinations or 
decisions directly affecting the interests of consignors, from purchasing livestock 
from consignments for their own accounts for purposes other than speculative re- 
sale, provided all such purchases are made by such employees bidding openly and 
competitively at auction against other buyers and, on the accounts of sale issued, 
disclosure is made to the consignors concerned of the relationship of the buyers to 
the market agency. 


The objection to such persons purchasing livestock from consignments 
for their own speculative accounts is obivous, viz., to preclude a conflict 
of interest situation in which auction markets or their owners, officers, 
agents or employees are acting in a position of trust for livestock con- 
signors, supposed to sell consigned livestock at the highest possible 
price, while at the same time being motivated to buy livestock at the 
lowest possible price for their own speculative resale (see Tr. 72, 108). 
Although livestock are sold publicly at an auction market, it is possible 
to depress the price, e.g., by the “starter” starting the bidding at an un- 
reasonably low price, or by the auctioneer cutting off the bidding too ear- 
ly. 


Notwithstanding the fact that the regulation quoted above is directed 
to the market agency (i.e., in this case, the Tyler Livestock Marketing 
Company), the regulation makes it plain that the Department considers 
it to be unlawful under the Act for auction markets and their owners, of- 
ficers, agents and employees to purchase livestock from consignments 
for resale for their own speculative accounts. 


The respondent Hines is the principal owner, chief officer and 
manager of the Tyler Livestock Marketing Company, and also acts as 
“ringmaster” or “starter” at the auction sale, which is a responsible posi- 
tion directly affecting the interests of consignors. Any one of such posi- 
tions would have been sufficient to preclude him from purchasing live- 
stock from consignment for resale for his own speculative account. 


Since respondent Hines was not permitted to purchase livestock from 
consignments for resale for his own speculative account, he “laundered” 
the transactions by having respondent Tindel purchase the livestock for 
him.® 


Although Judge Baker concluded that the “weight of the probative 
evidence of record fails to establish that such purchases were made [by 


6. As to some of the transactions, the livestock purchased by Mr. Tindel for Mr. Hines were 
delivered to Mr. Tindel’s farm, where they were re-sorted prior to shipment to the ultimate 
purchaser. However, “a good number” of the cattle went directly from the auction market 
to the ultimate purchaser (Tr. 15). 
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respondent Tindel] for Mr. Hines to be used in Mr. Hines’ dealer busi- 
ness” (Initial Decision, p. 7), uncontradicted evidence, including docu- 
mentary evidence and admissions made by respondent Tindel, prove by a 
preponderance of the evidence (which is all that is required) that 
many, if not all, of Mr. Tindel’s purchases for Mr. Hines were for his 
dealer business. Moreover, Mr. Tindel’s own testimony (Tr. 5-21, 
140-141) establishes that he was fully aware of the details of respondent 
Hines’ resale transactions (although, as explained below, he may not 
have been aware of the legal consequences of such transactions, i.e., he 
may not have known that, as a matter of law, such resale transactions 
were dealer transactions). 


Respondent Tindel admitted to Mr. Ralph O. Williams, a Supervisory 
Marketing Specialist for the Packers and Stockyards Administration, 
that the cattle he “bought for Hines were to be used by Hines for his 
various orders and dealer — dealing activities” (Tr. 87).’ In addition, the 
respondent Tindel admitted that he received payment for some of the 
livestock from Mr. Hines by checks written on respondent Hines’ “per- 
sonal dealer account” (Tr. 8; see, also, Tr. 20). Mr. Tindel testified that, 
as far as he knew, Mr. Hines “just had one account,” “{iJn other words, it 
would be his dealer account” (Tr. 8). One of the checks drawn on Mr. 
Hines’ dealer account is in the record (Comp. Ex. 6, p. 3). Other cashier’s 
checks purchased personally by Mr. Hines to pay Mr. Tindel are in the 
record (Comp. Ex. 6, p. 3; Comp. Ex. 8, p. 3; Comp. Ex. 9, p. 3; Comp. Ex. 
10, p. 3; Comp. Ex. 13, p. 2; see, also, Comp. Ex. 11, pp. 3-4; Tr. 86-87, 
141-143). Mr. Tindel explained that when he received checks written on 
the auction market’s custodial account rather than personal checks from 
Mr. Hines, it did not indicate transactions with the auction company, 
but rather were received by respondent Tindel as a preferred form of 
payment, since Mr. Hines “had some problems with his financial condi- 
tion” (Tr. 9). 


Respondent Tindel’s testimony, with respect to respondent Hines’ pro- 
cedure in finding persons to sell livestock to, also indicates that respond- 
ent Hines acted as a dealer rather than as a market agency buying as an 
agent on a commission basis. Respondent Tindel testified (Tr. 141): 


He [respondent Hines] could get a customer to bring a group of black cows in |to 
the auction market]. Well, when the man said he would bring them in, he would be 
on the phone two days after that trying to get them sold. He may have them sold in 
Louisiana or Oklahoma or South Texas. But, when he had a deal of cattle come in. . . 





7. However, Mr. Tindel testified that “what my thinking is now on cattle that were bought 
for Mr. Hines is different as an order and as in his dealer business that when I spoke to Mr. 
Williams a year and a half ago” (Tr. 87), and that “I wasn’t too concerned with the facts of 
order buying and a dealer at that particular time” (Tr. 88). 
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That’s the reason his cattle brought more [at the acution market] than they 
brought other places, because he had a place to go with them. The cattle certainly 
wouldn't bring less at his, because people bought them at sales all over East Texas 
and brought them to his market. 


And he would tell me — he said, “Now, we need a hundred black cows to go so and 
so” and I'd buy the cattle. 


On some occasions, according to respondent Tindel’s testimony, the ul- 
timate purchaser would not like the livestock, and respondent Hines 
would have to find a new buyer for them. Mr. Tindel testified (Tr. 6-7): 


Q. And in addition to filling of orders that had been received by Mr. Hines, were 
there any other uses for the cattle that you knew about — intended uses? 


A. The cattle that he got caught with, in other words, he had to find a new buyer 
for them. In other words, he was very aggressive to me. In other words, if a man 
called and wanted some cattle, I would know exactly the kind of cattle and the exact 
way that he intended on paying for them. 


And, in other words, where Mr. Hines — a man would call and want a hundred 
black cows, and sometimes as far as the cattle weighing 700 or a thousand he 
wouldn’t find that out. And I have bought cattle on orders that when the cattle were 
brought the cattle were not what the man wanted. 


That whole arrangement describes a typical dealer activity, common 
throughout the United States, where a dealer finds a “home” for live- 
stock before he buys them, i.e., he is fairly certain as to who he will sell 
the livestock to before he buys them. 


Mr. Tindel accurately described Mr. Hines’ business practice when he 
testified (Tr. 10): 


I guess he [respondent Hines] was selling more cattle than all the other dealers put 
together at one time. 

Undoubtedly, in many instances the ultimate buyer contacted Mr. 
Hines and expressed a desire to buy certain types and numbers of live- 
stock from him, but it is not material whether Mr. Hines called the ulti- 
mate buyer or vice versa. 


Respondent Tindel’s testimony with respect to the profit made on Mr. 
Hines’ resale transactions (which he erroneously referred to at times as 
“commission”) further indicates that Mr. Hines’ resale transactions were 
in reality dealer transactions, rather than fiduciary, commission trans- 
actions. Mr. Tindel testified (Tr. 5, 20-21): 


A. Well, commission that was paid on cattle was commission that was paid usual- 
ly according to the amount of profit that was made. * * * 


ase 
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A. Yes, sir. There’s a lots of these cattle that Mr. Hines made $40 or $50 a head 
on, and the checks that the purchaser would give him or give — in other words, 
wouldn't be the same amount of figures as I would receive. 


Q. You'll have to go back through that again. I didn’t catch it. 


A. I said, just like I said earlier, some of these purchases that were made on order 
— in other words, they would be a lot of difference in the amount of profit. In other 
words, amount of commissions that were paid. 


Later, respondent Tindel testified with respect to some of the “com- 
missions’ (Tr. 89): 


Q. Are you saying that what you receive for a commission will depend on what 
the livestock sells for? 


A. Yes, sir. 


Respondent Tindel’s testimony as to “commissions” received shows 
that he was misusing the term. His testimony describes dealer transac- 
tions — not market agency (commission) transactions.*® 


Hence there is strong evidence in the record to support complainant’s 
position that respondent Hines was selling livestock, purchased for him 
by respondent Tindel, as a dealer. 


On the other hand, there is no evidence whatever in the record to sug- 
gest that Mr. Hines’ transactions with the ultimate purchasers were 
market agency transactions in which Mr. Hines was acting in a fiduciary 
capacity and receiving a true commission, except for Mr. Tindel’s use of 
the term “commission.” But Mr. Tindel was obviously using the term 
“commission” loosely, in the sense of “profit.” 


The preponderance of the evidence supports complainant’s position 
that Mr. Hines was speculating in livestock as a dealer in many, if not 
all, of the transactions involved in this case.® 


8. If Mr. Tindel’s use of the term “commission” were proper, and if respondent Tindel ac- 
tually received “commissions” from Mr. Hines, as he testified (Tr. 5-6), respondent Tindel 
would have been operating as a market agency without being so registered, thereby sub- 
jecting him to civil penalties of $500 for the first offense and not more than $25 for each 
day of such activity (7 U.S.C. 203). However, since Mr. Tindel was obviously using the term 
commission in the sense of “profit,” he was not acting as a market agency without being 
registered as such. Similarly, if Mr. Hines received true “commissions” from the ultimate 
purchasers, he would have been subject to the same civil penalties. 


9. Reference is made in the record to a statement signed by respondent Tindel during the 
investigation of this proceeding. I would have preferred to have that statement in the 
record. Similarly, I would have preferred to have Mr. Hines’ testimony in the record. There 
is no explanation as to why neither party chose to call Mr. Hines as a witness. Since the 

(Continued) 
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Judge Baker refers in her Initial Decision, p. 14, to the respondent’s 
brief, which “points out instances where the Complainant’s exhibits 
[3-15, consisting of the documents relating to the transactions on the 13 
dates alleged in the complaint] establish impossibility or improbability 
that the purchases and sales involved the same cattle.” However, some of 
the apparent discrepancies were explained by Mr. Tindel (Tr. 90-92). 
Moreover, the documents relating to each transaction were put together 
on the basis of Mr. Tindel’s statements to the complainant as to which 
documents related to the same transaction (Tr. 35, 78-83, 89-90). In ad- 
dition, respondent Tindel kept a separate set of “tally cards” relating to 
each transaction, and that record kept by respondent Tindel further in- 
dicates that the documents in complainant’s Exhibits 3-15 were properly 
collated (Tr. 92-99; Com. Ex. 16). 


Although Mr. Tindel was not positive that he had a correct under- 
standing in every instance as to which documents related to the same 
transaction (Tr. 89-90), even if there were some errors in the documenta- 
tion of the transactions, it would be of no consequence since complainant 
is merely seeking a cease and desist order. To warrant a cease and desist 
order, it is only necessary to show that the respondent Tindel engaged in 
the unfair and deceptive practice alleged — not that he engaged in such 
practice 13 times. 


Expert testimony in the record establishes the obvious fact that it is an 
unfair and deceptive practice, in violation of the Act, for a dealer (re- 
spondent Tindel) to buy livestock at an auction market for the owner of 
the market to use in his dealer business, when such owner cannot, 
because of a conflict of interest which could harm consignors, buy such 
livestock directly (Tr. 71-72, 106-108). 


Complainant’s attorney stated at the hearing in this case (Tr. 74-75): 


MR. HEINZ: Your Honor, there is a distinction and an important one to be made 
here. A distinction between a practice which could possibly in some circumstances 
result in an unfairness to a consignor and distinguish that from an allegation of a 
transaction or series of transactions wherein such unfairness, in fact, occurred. 


The former is being alleged in this case, not the latter. Therefore, to ask whether 
or not in the transactions involved in this case a consignor did not receive a fair 
market value for his cattle is asking for an answer which is not relevant to any 
material issues in this case. 


JUDGE BAKER: Let me ask you this, Mr. Heinz: as I recall the Complaint, 
basically the allegations were to the effect that by virtue of a certain arrangement 
(Continued) 
technical rules of evidence applicable in court proceedings are not applicable in ad- 
ministrative proceedings, a party calling a witness in an administrative proceeding is not 
restricted in any manner from impeaching all or any part of the testimony of that witness. 
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or understanding existing between Mr. Tindel and Mr. Hines there was an unfair 
and deceptive practice. 


MR. HEINZ: Yes, Your Honor. 


JUDGE BAKER: Well now, are you saying that what essentially the government 
is maintaining is that possibly there is an unfair and deceptive practice? 


MR. HEINZ: Were maintaining that the practice is unfair because of the prob- 
ability or the possibility that such practice will result in harm to consignors. We re 
not alleging any harm toany specific consignors in this case (emphasis supplied). 


With respect to that matter, Judge Baker stated (Initial Decision, pp. 
12-13): 


The Respondent emphasizes that a practice, in order to be a violation of the Act, 
cannot be a practice which possibly in some circumstances could result in unfairness 
— it must be unfair. In this regard, the Respondent cites Capitol Packing Co. v. 
United States, 350 F.2d 67 (10th Cir., 1965), where the court stated among other 
things that there is no penalty for “almost” violating the Act, and the diversity of 
ways and frequency with which one “almost” violates the Act do not constitute a 
violation. “In order for a violation of § 312(a) to be committed, a specified manner 
of dealing must be found to be unfair or deceptive.” 


In the subject case the Complainant by its own admission has admitted that the 
acts of the Respondent herein were not per se unfair and that, in essence, what he 
was being charged with was the possibility of unfairness. 


The respondent’s argument in this respect is completely without 
merit. The Packers and Stockyards Act is designed to “prevent potential 
injury by stopping unlawful practices in their incipiency. Proof of a par- 
ticular injury is not required.” Bowman v. United States Department of 
Agriculture, 363 F.2d 81, 85 (C.A. 5), quoting from Daniels v. United 
States, 242 F.2d 39, 41-42 (C.A. 7), certiorari denied, 354 U.S. 939. Both 
cases involve the Packers and Stockyards Act. See, also, Federal Trade 
Commission v. Raladam Co., 316 U.S. 149, 152; Fashion Guild v. 
Federal Trade Commission, 312 U.S. 457, 466. 


The respondent relies on the testimony on cross-examination of Robert 
G. McCoy, one of the complainant’s auditors, who testified, in response 
to respondent’s hypothetical questions, that if respondent Tindel had 
purchased the cattle and held them for a week before selling them to re- 
spondent Hines, whether that would be in violation of the Act would de- 
pend upon the consistency and frequency of such transactions (Tr. 
113-119). In such a hypothetical situation, in order to prove that Mr. 
Tindel was actually buying livestock at the auction for Mr. Hines, the 
complainant would have to rely on the consistency and frequency of the 
transactions. But in this case, Mr. Tindel admittedly was buying live- 
stock at the auction for Mr. Hines. Hence the hypothetical situation sug- 
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gested by respondent, in which Mr. Tindel would not decide to sell 
livestock to Mr. Hines until a later date, is irrelevant. But if it were rele- 
vant, there was sufficient consistency and frequency in the transactions 
involved in this case to prove that Mr. Tindel was actually purchasing 
livestock at the auction for Mr. Hines. 


Respondent Tindel’s testimony indicates that he did not understand 
during the time of the transactions involved herein the exact nature of 
“dealer” activities (see, e.g., Tr. 87-88), and that he did not know that his 
arrangement with Mr. Hines was unlawful (Tr. 144, 147-149)."° It is of 
no consequence, however, whether respondent Tindel knew that his 
activities were in violation of the law. It is sufficient that he was aware 
of the nature of the transactions, and that such transactions were in fact 
in violation of law. Since the only sanction requested is a cease and 
desist order, rather than a suspension order, it is irrelevant whether or 
not the violations were “willful,” within the meaning of the Ad- 
ministrative Procedure Act (5 U.S.C. 558(c)). In this respect, however, it 
is settled that a violation may be wilful within the meaning of the Ad- 
ministrative Procedure Act irrespective of whether the person knows 
that he is breaking the law (see the cases cited in In re Henry S. Shatkin, 
34 Agriculture Decisions 296, 298-306 (1975)). 


Since respondent Tindel repeatedly engaged in an unfair and decep- 
tive practice in violation of the Act, a cease and desist order should be 
issued to prevent future similar violations by respondent Tindel and by 
other potential violators." 


10. There are many persons registered solely as market agencies to buy livestock on a com- 
mission basis who are known throughout the United States as “order buyers” (Tr. 22-23). 
They do not take title to the livestock they buy for their principal. Their commission is 
known in advance, and does not depend on the price of any resale to the ultimate purchaser 
— in fact, there is no resale to the ultimate purchaser. Their commission is fairly standard 
throughout the United States, being 25¢ per hundredweight on feeder stock and calves, or 
$1 per head. In the case of cows, it is 15 or 20 cents per hundredweight (Tr. 23, 88). Mr. 
Tindel may have been under the erroneous impression that every dealer who has an “order” 
from the ultimate purchaser, i.e., an expression of his firm desire to purchase certain types 
and numbers of livestock from the dealer (perhaps at a certain price), is involved in a 
market agency transaction. 


11. Since objections were made in this case based on the “best evidence rule” and the 
“original record” rule (Tr. 13, 46), it is appropriate once again to restate the well estab- 
lished principle that none of the technical rules of evidence applicable in court proceedings, 
such as the best evidence rule or the original record rule, are relevant in an administrative 
proceeding (see the cases cited in In re Trenton Livestock, Inc., 33 Agriculture Decisions 
499, 513 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4)). 
“No effort whatever should be made in an administrative proceeding to follow the common 
law rules of evidence” (ibid.). 
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ORDER 


Respondent Bobby T. Tindel shall cease and desist from: 


1. Entering into any arrangement, agreement or understanding with 
any other person or persons for the purpose or with the effect of pur- 
chasing livestock consigned to a market agency for sale on a commission 
basis, for the purpose of speculation by an owner, officer, agent or 
employee of such market agency; and 


2. Purchasing livestock consigned to a market agency for sale on a 
commission basis, for the purpose of speculation by an owner and officer 
of the market agency. 


This order shall become effective on the sixth day after service upon 
the respondent. 


(No. 16,934) 


In re ROBERT S. GRIFFITH, d/b/a HEREFORD BEEF PACKERS. P&S Docket 
No. 5215. Decided February 25, 1976. 


Consent order 


Respondent has consented to the issuance of the order herein against him for violating the 
Act and regulations thereunder in connection with his operations as a packer in the is- 
suance of insufficient funds checks or drafts and failing to pay when due as found 
herein. Respondent is ordered to cease and desist from such violations. 


Allan A. Taubman, for complainant. 
William J. Tierman, Santa Ana, CA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
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ing that respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et segq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the first day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert S. Griffith, hereinafter referred to as the respondent, is 
an individual d/b/a Hereford Beef Packers whose address is 240 E. Dyer 
Road, Santa Ana, California 92707. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of manufacturing and processing 
meat and meat food products for sale and shipment in commerce; and 


(2) A packer within the meaning and subject to the provisions 
of the Act. 


2. Respondent, in connection with his operations as a packer, on or 
about the dates and in the transactions set forth below, purchased meat 
in commerce on open accounts, and failed to pay, when due, the full pur- 
chase price of such meat, as follows: 


DATE OF DATE OF 
PURCHASE WEIGHT/ibs. AMOUNT PURCHASED FROM CHECK 
1/10/75 64,592 $37,056.14 | Cuyamaca Meat Co. 1/29/75 
1/31/75 105,453 60,430.32 | Cuyamaca Meat Co. 2/20/75 
1/24/75 41,483 25,147.61  Minch’s Wholesale 2/13/75 
Meats 
1/24/75 28,725 23,490.49 = Minich’s Wholesale 2/17/75 
Meats 
1/17/75 88,787 53,272.20 Quality Meat 2/11/75 
Packers 
1/31/75 52,792 28,513.16 Union Packing Co. 2/19/75 
1/24/75 66,680 40,419.84 Ser-U Meat Packing 2/11/75 


Co. 


3. Respondent, in connection with his operations as a packer and on 
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or about the dates and in the transactions set forth below, purchased 
meat in commerce on open accounts and failed to pay the purchase price 
for such meat. 


DATE OF 
PURCHASE AMOUNT PURCHASED FROM 
3/14/75 $20,854.59 E. A. Miller & Sons 
Packing Co. 

2/14/75 45,370.26 Cuyamaca Meat Co. 

2/28/75 42,914.43 Minch’s Wholesale Meats 

3/10/75 22,491.45 Minch’s Wholesale Meats 

2/26/75 13,694.45 Anza Packing Co. 

2/27/75 11,449.90 Anza Packing Co. 


4. Respondent, in connection with his operations as a packer and on 
or about the dates and transactions set forth below, issued checks which 
were not honored upon presentment to the bank upon which they were 
drawn, due to respondent’s instructions. 


CHECK REASON 
BANK NO. TO DATE AMOUNT NOT HONORED 
Home Bank 1807 Cuyamaca Meat 3/10/75 $45,370.26 Refer to Maker 
Co. 
Home Bank 1823 Minch’s 3/24/75 42,914.43 Refer to Maker 
Wholesale Meats 
CONCLUSIONS 


By reason of the facts set forth in findings of fact 2, 3 and 4 herein, re- 
spondent has engaged in unfair practices in commerce, in violation of 
section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a packer, shall cease 
and desist from: 


(a) Failing to pay, when due, the full purchase price of meat purchased 
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in commerce; 


(b) Failing to pay the purchase price of meat purchased in commerce; 
and 


(c) Issuing checks, or drafts for meat purchased in commerce and fail- 
ing to honor such checks or drafts when presented for payment. 


This order shall have the same force and effect as if entered after full 
hearing, and shall become effective on the first day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 16,935) 


In re HYGRADE FOOD PRODUCTS CORP. P&S Docket ‘No. 5010. Decided 
February 25, 1976. 


Contract — supplemented by terms of trade custom — Contract terms — com- 
plied with as supplemented — Dismissal 


Where respondent complied with the contract terms, as supplemented, as found herein, the 
complaint against the respondent is dismissed. 


Eric Paul, for complainant. 
George Siegel, Chicago, IIl., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in which 
the complaint alleges that Hygrade Food Products Corp., a packer sub- 
ject to the Act, engaged in an unfair and deceptive practice, in violation 
of § 202(a) of the Act (7 U.S.C. 192(a)), by failing to deliver pork trim- 
mings “guaranteed 42% lean by chemical analysis” pursuant to its con- 
tract with MBS Food Corp., Chicago, Illinois. 


Following a hearing, an Initial Decision and Order was filed Septem- 
ber 5, 1975, by Dorothea A. Baker, Administrative Law Judge, in which 
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she found and concluded that the respondent violated the Act as alleged, 
and issued a cease and desist order as to the practice. Respondent ap- 
pealed to the Judicial Officer on October 6, 1975. The Judicial Officer 
has final administrative authority to decide the Department’s cases sub- 
ject to the Administrative Procedure Act (37 F.R. 28475; 38 F.R. 
10795)." 


Since the record does not support complainant’s position in this case, 
detailed findings and conclusions are not necessary. The pivotal finding 
by Judge Baker, based on uncontradicted evidence in the record, is that 
(Initial Decision, p. 21): 


In view of the variability of the product, [i.e., pork trimmings], a custom and prac- 
tice has developed in the industry with respect to the acceptance and payment on a 
product that does not meet the specified percentage of leanness. The practice is to 
make price adjustments to arrive at the intrinsic value at a fair price for the product 
received. 


Judge Baker further found, based on uncontradicted evidence, that 
when respondent learned that the pork trimmings shipped pursuant to 
its contract failed to meet the specified percentage of leanness, it offered 
to settle on the intrinsic value of the product based on the purchaser’s 
analysis, plus $5000, or in the alternative, to replace the shipment with 
a new shipment guaranteed 42% lean. Both offers were rejected by the 
purchaser. 


The Uniform Commercial Code provides (§§ 1-205; 2-508): 


§ 1-205. Course of Dealing and Usage of Trade 


a 


(3) A course of dealing between parties and any usage of trade in the vocation or 
trade in which they are engaged or of which they are or should be aware give par- 
ticular meaning to and supplement or qualify terms of an agreement. 


2 we 


§ 2-508. Cure by Seller of Improper Tender or Delivery; Replacement 


a a 


(2) Where the buyer rejects a non-conforming tender which the seller had 


1. The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program). 
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reasonable grounds to believe would be acceptable with or without money allowance 
the seller may if he seasonably notifies the buyer have a further reasonable time to 
substitute a conforming tender. 


Based on Judge Baker’s Findings of Fact and the foregoing provisions 
of the Uniform Commercial Code, the respondent clearly did not engage 
in an unfair or deceptive practice. 


Complainant argued before Judge Baker that respondent’s evidence 
was insufficient to establish the existence of the trade custom and prac- 
tice referred to above because the only evidence of such custom and 
trade practice came from a witness who was an interested party, i.e., the 
Vice President of Hygrade Food Products Corp., and General Manager 
of the Hygrade plant which produced the product involved in this case. 
Complainant has now wisely abandoned that argument, but contends for 
the first time on appeal that the witness’ testimony lacked specificity as 
to the trade custom. Assuming that this new argument can be raised for 
the first time on appeal, in the absence of any evidence by the complain- 
ant as to the trade practice issue, respondent’s evidence is sufficiently 
explicit to support Judge Baker’s Finding of Fact quoted above. 


Complainant also argued before Judge Baker (but apparently has 
abandoned the argument on appeal) that the Uniform Commercial Code 
is inapplicable because complainant is in no way bound by such provi- 
sions which were intended to set forth the rights and obligations of the 
parties to various commercial transactions. Although it is true that 
where a Federal statute or interest is involved Federal law governs, in 
“fashioning the federal law that is applicable,” we are “guided” by the 
Uniform Commercial Code. In re American Fruit Purveyors, Inc., 30 
Agriculture Decisions 1542, 1557 (1971). 


One final point is important for the guidance of the industry. Under 
the Statements of General Policy issued pursuant to the Act, it is stated 
that a seller “has the responsibility of making certain that the meat and 
meat food products shipped are in accordance with the terms of the con- 
tract specifications” (9 CFR 203.7(b)(2)(i)). Lest any packer misread the 
decision in this case, nothing in this decision undermines in any respect 
that policy statement. However, according to the record of this case, the 
terms of the oral and written contract were supplemented by the terms 
of a trade custom and, therefore, the respondent complied with the 
terms of the contract, as supplemented.’ 


2. In any future case involving the charge that a contract violation is an unfair or deceptive 
practice in violation of the Act, it would be helpful to have expert evidence in the record as 
to why the practice is, or is not, unfair or deceptive. See In re Lester Murtha, 21 Agricul- 
ture Decisions 1213, 1215 (1962). 
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ORDER 


The complaint in this proceeding is dismissed. 


(No. 16,936) 


In re TRIOLO BROS., INC. P&S Docket No. 5222. Decided February 25, 
1976. 


Consent order 


Respondent has consented to the issuance of the order herein against it for violations of the 
Act and regulations in connection with its operations as a packer thereunder in the 
purchasing of livestock for slaughter and failing to pay when due the full purchase 
prices thereof. Respondent is ordered to cease and desist from such violations. 


Allan A. Taubman, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
charging that respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the first day af- 
ter service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


TRIOLO BROS. 133 
Cite as 35 A.D. 132 


FINDINGS OF FACT 


1. (a) Triolo Bros., Inc., hereinafter referred to as the respondent, is a 
corporation with its principal place of business located at Wrightstown, 
New Jersey. Respondent’s business mailing address is P.O. Box 205, 
Wrightstown, New Jersey. 


(b) Respondent is and at all times material herein was engaged in 
the business of buying livestock in commerce for purposes of slaughter. 


(c) Respondent is and at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operation as a packer in com- 
merce, on or about the dates and in the transactions set forth below, pur- 
chased livestock for slaughter and failed to pay, when due, the full pur- 
chase price of such livestock. 


Date of No. of 
Purchase Head Purchase Price Purchased at or From 

2-3-75 205 $17,052.22 P.B.Stewart & Co., Ft. Wayne, Ind. 

2-8-75 216 20,044.28 ” ; 4 ‘ 

2-10-75 201 19,234.01 

2-12-75 200 17,867.54 

2-15-75 205 17,911.32 ” 

2-19-75 210 18,919.92 ” " 

2-21-75 216 19,718.80 

2-27-75 220 17,543.20 ” oy - * 

2-18-75 189 18,107.77 Wabash Valley Order Buyers, 
Valparaiso, Indiana 

2-25-75 211 18,393.15 ” : * 

3-10-75 201 18,698.44 

3-17-75 211 17,321.49 

3-31-75 208 19-718.05. * - 

4-4-75 209 7.877.439” z 

2-1-75 204 18,913.55 Galesburg Order Buyers, Inc. 
Galesburg, Illinois 

2-14-75 207 18,765.03 ” . a 7 

2-22-75 188 ERGATi2S .” . : +4 

3-1-75 195 18,593.34 

3-10-75 191 18,844.62 

3-28-75 210 16,740.60 Greencastle Livestock Center 
Greencastle, Indiana 

4-3-75 196 18,463.82 ” i r 

4-7-75 211 17,736.74 


5-27-75 205 20,850.94 
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CONCLUSION 


By reason of the fact set forth in finding of fact 2 herein, respondent 
has violated section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist from 
failing to pay, when due, the full purchase price of livestock purchased 
in commerce. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the first day after service upon the 
respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,937) 


In re RUBY ADKINS. P&S Docket No. 5178. Decided February 27, 1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against her for violations of 
the Act and regulations in connection with her operations as a market agency there- 
under, in the issuance of insufficient checks and failure to pay when due as found 
herein. Respondent is suspended as a registrant under the Act for 14 days. 


Terrance J. Wear, for complainant. 
Respondent pro se. 


Decision by Victor J. Palmer, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.). 


Respondent has filed an answer in which she admits the jurisdictional 
allegations contained in the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure under 
the rules of practice (9 CFR § 202.1 et seq.), and consents to the is- 
suance of a Consent Decision containing a specified order and findings of 
fact and conclusions based upon the allegations set forth in the com- 
plaint, the order to be effective on the sixth day after service upon the 
respondent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Ruby Adkins, herein referred to as the respondent, is an in- 
dividual doing business as Valley Livestock, whose principal place of 
business is located at Clarkston, Washington, and whose mailing address 
is 1765 13th Street, Clarkston, Washington 99403. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for her own account and buying livestock in commerce on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy live- 
stock in commerce. 


2. Respondent, in connection with her operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce and in purported payment therefor, issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 
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Date of No. of Amount of Purchased 
Purchase Head Check From 

1/11/75 81 $7,412.59 Twin Cities Sales Yard, Inc. 
Lewiston, Idaho 

3/15/75 18 2,199.76 ” - 

2/12/75 2 96.52 Walla Walla Livestock Auction 

& Feedlot, Inc. 

Walla Walla, Washington 

2/19/75 6 704.84 ” , 

3/12/75 if 938.30 

3/19/75 8 514,12 °°” 

4/2/75 14 2,130.46 ” 

3/25/75 20 2,179.84 Spencer Livestock Commission Co. 
Lewiston, Idaho 

4/1/75 21 4,362.48 ” + 

4/22/75 37 7,918.55 


3. Respondent, on or about the dates and in the transactions set forth 
in Finding of Fact No. 2, as well as in the transaction set forth below, 
purchased livestock in commerce and failed to pay, when due, the full 
amount of the purchase price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price From 
4/26/75 69 $6,245.78 Twin Cities Sales Yard, Inc. 


Lewiston, Idaho 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has violated section 312(a) of the Act (7 U.S.C. § 213(a)). 


By reason of the facts alleged in Finding of Fact No. 3, the respondent 
has violated section 312(a) ofthe Act, supra, and section 201.43(b) of the 
regulations (9 CFR § 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that the order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from issuing checks or drafts in pay- 
ment for livestock purchased in commerce without having and main- 
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taining sufficient funds, to pay such checks or drafts, on deposit in the 
bank accounts from which such checks or drafts are to be paid. 


Respondent shall further cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
fourteen days. 


“Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondent. Copies hereof shall be served upon the parties. 


(No. 16,938) 


In re JAMES GAVIN and SHIRLEY GRIFFIN. P&S Docket No. 5195. 
Decided January 29, 1976. 


Consent order 


Respondents have consented to the issuance of the order herein against them for violating 
the Act and regulations in connection with checks and drafts and failing to pay when 
due for livestock purchased in commerce as found herein. Respondents are ordered to 
cease and desist from said violations. 


Eric Paul, for complainant. 
Timothy L. Herman, Austin, TX, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a complaint filed by the Admin- 
istrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture. The complaint alleges that respondents had 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
401.43(b) of the regulations (9 CFR 201.43(b)). 
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Copies of the complaint and rules of practice governing proceedings 
under the Act were served upon respondents by the Hearing Clerk by 
certified mail. 


Respondents were informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying the 
allegations in the complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 


On December 10, 1975, complainant filed a motion for adoption of a 
proposed order by reason of respondents’ failure to answer the complaint 
within 20 days of service upon them. After service of this motion upon 
respondents, it was brought to the attention of the Hearing Clerk that 
respondents had attempted to file an answer on or about November 12, 
1975. Respondents submitted on December 30, 1975, an answer in 
which they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and fur- 
ther procedure under the rules of practice (9 CFR 202.1 et seq.) and con- 
sent to the issuance of a specified order containing findings of fact and 
conclusions based on the allegations of the complaint, the order to 
become effective on the sixth day after service upon respondents. Com- 
plainant has recommended that the cease and desist order consented to 
by the respondents be issued. 


FINDINGS OF FACT 


1. (a) James Gavin and Shirley Griffin, hereinafter referred to as the 
respondents, are partners, doing business as J & J Cattle Co., whose ad- 
dress is Farm Road, 607, Angleton, Texas 77517. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 


(2) Were not registered with the Secretary of Agriculture as 
livestock dealers. 


2. Respondents, in connection with their operations as a dealer, on or 
about the date and in the transaction specified below, purchased live- 
stock in commerce and in purported payment therefor issued a draft and 
failed to honor such draft when presented for payment. 


Date of Date of No. of Head Amount of Purchased At 
Purchase Draft and Species Draft or From 
4/29/75 4/29/75 221 Cattle $27,470.10 El Campo Market 


El Campo, Texas 
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3. (a) Respondents, in connection with their operations as a dealer, on 
or about the date and in the transaction specified in paragraph 2 above, 
purchased livestock in commerce and failed to pay, when due, the full 
purchase price for said livestock. 


(b) Payment in full for said livestock was not made until on or 
about June 11, 1975. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 and 3 herein, respond- 
ents have wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondents have consented to the issuance of the order 
set forth below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts upon which such checks 
or drafts are to be paid. 


2. Failing to accept, honor, pay and/or make funds available to pay 
drafts issued in payment for livestock purchased in commerce when 
such drafts are presented for payment. 


3. Failing to pay, when due, the full purchase price for livestock pur- 
chased in commerce. 


This order shall be effective on the sixth day after the service on Re- 
spondents. Copies hereof shall be served upon the parties. 
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(No. 16,939) 


In re BRYAN PACKING COMPANY, INC. P&S Docket No. 5176. Decided 
January 30, 1976. 


Consent order 


Respondent has consented to the issuance of the order herein against it for violations of the 
act and regulations in connection with its operations as a packer thereunder with 
respect to the unfair practices set forth herein. Respondent is ordered to cease and 
desist from said violations. 

Thomas Heinz, for complainant. 

James P. Carlson, Chicago, ILL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a Complaint and Notice of Hearing filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has violated the 
Act. 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the first day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


I 


a. Bryan Packing Co., Inc., hereinafter referred to as the respondent, 
is a wholly owned subsidiary of Consolidated Foods Corp., Chicago, 
Illinois, and is a corporation organized and existing under the laws of the 
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State of Mississippi with offices in West Point, Mississippi, and a mail- 
ing address of P.O. Box 338, West Point, Mississippi 39773. 


b. Respondent is now, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


Il 


a. Respondent, in connection with its operations as a packer, is now, 
and at all times material herein was, engaged in competition in com- 
merce, as defined in the Act, with other corporations, partnerships, in- 
dividuals, or associations, in the manufacture and preparation of meat 
and meat food products and in the sale, distribution, and marketing 
thereof in various states of the United States. 


b. During the period from about September 1972, to the date of the is- 
suance of the Complaint and Notice of Hearing, F. Strauss and Son, Inc., 
of Monroe, Louisiana, hereinafter referred to as Strauss, was a customer 
of respondent. Strauss was a wholesale distributor of grocery products 
to grocery stores in Arkansas, Mississippi, and Louisiana. 


c. During the period from about September 1972, to the date of is- 
suance of the Complaint and Notice of Hearing, respondent entered into 
an agreement, arrangement or understanding with Strauss to assign one 
of its agents or employees, to wit, one A. R. Barton, to the meat buying 
office of Strauss to serve as assistant to the head meat buyer of Strauss. 
A salary of $25,730.00 paid to said Barton and expenses of $13,974.99 
attributable to said Barton were reimbursed by respondent to Strauss by 
checks drawn against the respondent’s advertising allowance account 
and special sales allowance account. Pursuant to said agreement, 
arrangement or understanding, respondent through said Barton, caused 
or permitted such agent or employee, among other things: 


(1) to represent or hold himself out, or to be represented or held out, 
as an agent, employee, or representative of Strauss in dealings with per- 
sonnel of packers which were in competition with respondent and which 
sold meat and meat food products to Strauss; 


(2) to allocate orders for the purchase of meat and meat food prod- 
ucts by Strauss to various packers which were in competition with re- 
spondent and to order such commodities for Strauss from said com- 
peting packers; and, 


(3) to review or examine meat and meat food products price lists 
and other confidential information submitted to Strauss by packers 
which were in competition with respondent. 


Til 
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During the period from on or about September 1972, to the date of the 
issuance of the Complaint and Notice of Hearing, respondent entered in- 
to cooperative advertising or promotional plans with certain of its 
customers and made payments to said customers in accordance with 
such plans. Such payments had little or no relationship to the cost or ap- 
proximate cost of advertising or promotional services, if any, provided 
by said customers. 


CONCLUSIONS 


By reason of the facts stated in paragraphs II and III herein, respond- 
ent has violated sections 202(a) and 202(b) of the Act (7 U.S.C. 192(a)(b)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, directly or 
through any corporate or other device, in connection with respondent’s 
sale and distribution in commerce of meat and meat food products, shall 
cease and desist from: 


a. causing or permitting any of respondent’s agents or employees to 
represent or hold themselves out, or to knowingly permit themselves to 
be represented or held out, as agents, employees or representatives of 
customers of respondent and in such capacity to: 


(1) allocate orders for the purchase of meat or meat food products 
by any customer of respondent to other packers which are in competi- 
tion with respondent, and to place orders for such commodities on behalf 
of such customers with said competing packers; 


(2) review or examine meat or meat food products’ price lists or con- 
fidential promotional and merchandising proposals or plans submitted 
to said customers by packers in competition with respondent; and, 


b. entering into, cooperating in, or carrying out any cooperative ad- 
vertising or promotional plan with a customer wherein there is little or 
no relationship between the allowance paid by respondent and the cost 
or approximate cost of the service provided by the customer. 
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Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies hereof shall be served upon the parties. 


(No. 16,940) 


In re DELMAS D. SANDERS. P&S Docket No. 5179. Decided January 30, 
1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for violating the 
Act and regulations in failing to comply with the bonding requirements thereof as 
found herein. Respondent is suspended as a registrant under the Act until he is in full 
compliance with the bonding requirements of the Act. 

Thomas Walsh, for complainant. 

Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. (a) Delmas D. Sanders, hereinafter referred to as the respondent, is 
an individual whose address is Route 4, Asheboro, North Carolina 
27203. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
August 28, 1974. On or about July 31, 1974, respondent was sent a cer- 
tified letter notifying him of the bond termination and informing him of 
the bonding requirements of the Act and the Regulations. Respondent 
refused to accept this certified letter. On or about August 30, 1974, 
September 6, 1974, and December 17, 1974, respondent was personally 
notified by telephone that his bond had been terminated and that if he 
continued his livestock operations without bond coverage or its 
equivalent as required by the Act and the Regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 201.30 of 
the Regulations. Notwithstanding this notice, respondent has engaged 
in business as a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the Regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the Regulations (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in com- 
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merce in any capacity for which bonding is required under the Act and 
the Regulations without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the Regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements of the Act and the Regula- 
tions. When respondent has complied with such requirements, a sup- 
plemental order will be issued in this proceeding terminating the suspen- 
sion. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 16,941) 


In re ZWEIGART PACKING CORPORATION. P&S Docket No. 5186. Decided 
January 30, 1976. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against it for 
violating the Act and regulations in connection with its operations as a packer 
thereunder as found herein with respect to its insolvency, failure to pay when due and 
the issuance of insufficient funds checks or drafts. Respondent is ordered to cease and 
desist from said violations. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint and Notice of 
Hearing filed by the Acting Administrator, Packers and Stockyards 
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Administration, United States Department of Agriculture, on October 
10, 1975, charging that the respondent violated the Act and the Regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer thereto on November 5, 1975, in which it 
admits the jurisdictional allegations of the Complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and con- 
sents to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the Complaint, the order to 
become effective on the first day after service upon respondent. 


On January 27, 1976, complainant filed a Recommendation that the 
order consented to by the respondent be issued. 


In view of such recommendation and the premises herein, this decision 
and order are hereby issued. 


FINDINGS OF FACT 


1. (a) Zweigart Packing Corporation, herein referred to as the re- 
spondent, is a corporation organized and existing under the laws of the 
State of Idaho. Respondent’s principal place of business is located at 
Pocatello, Idaho, and its mailing address is Box 1111, Pocatello, Idaho 
83201. 


(b) Respondent is, and at all times material herein was, engaged in 
the business of buying livestock in commerce for purposes of slaughter. 


(c) Respondent is, and at all times material herein was, a packer 
within the meaning of this term as defined in the Act and subject to its 
provisions. 


2. Respondent, in connection with its operations as a packer and dur- 
ing a period when its current liabilities exceeded its current assets, pur- 
chased livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock as specified in paragraph II of the Com- 
plaint. 


3. Respondent, in connection with its operations as a packer and dur- 
ing a period when its current liabilities exceeded its current assets, pur- 
chased livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock, in that it issued drafts in payment for such 
livestock and failed to accept, honor, pay and/or make funds available to 
pay such drafts when presented for payment as specified in paragraph 
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III of the Complaint. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 2 and 3, re- 
spondent has violated section 202(a) of the Act (7 U.S.C. 192(a)), and sec- 
tion 201.43(b) of the Regulations (9 CFR 201.43(b)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, directly or 
indirectly through any corporate or other device, shall cease and desist 
from: 


(1) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


(2) Issuing drafts in payment for livestock purchased in commerce 
and failing to accept, honor, pay and/or make funds available to pay such 
drafts when presented for payment; 


(3) Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


(4) Purchasing livestock in commerce while its current liabilities ex- 
ceed its current assets; Provided, however, that nothing contained 
herein shall prevent respondent from purchasing livestock in commerce 
while its current liabilities exceed its current assets if the purchase price 
of such livestock is paid in full at the time of purchase. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 
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TERMINATION OF SUSPENSION — Supplemental Order 


(No. 16,942) 


In re CLARENCE FE. TOWNE, d/b/a MORRISVILLE COMMISSION SALES. P&S 
Docket No. 5212. In supplemental order issued February 20, 1976, 
by John G. Liebert, Administrative Law Judge. 
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(No. 16,943) 


SUNNY FARMS, INC. v. AMERICAN FRUIT PURVEYORS, INC. PACA Docket 
No. 2-3681. Decided February 4, 1976. 


Payment agreement for balance owed — default on — Reparation 


Where respondent defaulted in its obligations under the payment agreement between the 
parties with respect to the amount of $13,000.00, reparation for said amount is 
awarded complainant against respondent as damages. Additional reparation in the 
amount of $822.93 is also awarded complainant against respondent for fees and ex- 
penses incurred by complainant in connection with the oral hearing held herein. 

John A. Finn, Coral Gables, FLA, for complainant. 

Richard B. May, Miami, FLA, for respondent. 
Merwin W. Kaye, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent for $15,706.00 in connection with two shipments of 
potatoes in interstate commerce. Subsequent to the filing of the com- 
plaint respondent paid complainant $2,706.00, leaving a balance in 
dispute of $13,000. 


A copy of the report of investigation prepared by the Department was 
served upon respondent, which filed an answer thereto denying liability 
to complainant and requested an oral hearing. 


At the oral hearing held June 19, 1975, at Miami, Florida, complain- 
ant presented the testimony of William J. Rommel, Secretary-Treasurer 
of Sunny Farms, Inc. Respondent’s president, Harry Sturm testified on 








152 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Cite as 35 A.D. 151 


respondent’s behalf. Complainant and respondent were represented by 
counsel. Complainant filed a brief. 


FINDING OF FACT 


1. Complainant, Sunny Farms, Inc., is a corporation whose address is 
P.O. Box 1, Edison, California. 


2. Respondent, American Fruit Purveyors, Inc., is a corporation 
whose address is 730 First Street, Miami Beach, Florida. At the time of 
the transactions involved herein respondent was licensed under the Act. 


3. Between July 5, 1974 and July 18, 1974, in the course of interstate 
commerce, complainant sold to respondent two loads of potatoes con- 
tained in railway cars, SPFE 453646 and PFE 45697, and shipped from 
California to Florida at agreed contract prices totaling $27,920.00. 
Respondent received and accepted these potatoes and paid complainant 
$12,214.00 in connection therewith, leaving a balance due on the loads 
of $15,706.00. A subsequent payment, after the filing of the complaint 
herein further reduced the balance due to $13,000. 


4. The formal complaint was filed on March 4, 1975, which was with- 
in nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent admits that a balance of $13,000 is owed the complainant. 
The question in this case concerns whether there was an agreement be- 
tween the parties as to when payment was due and if there was such an 
agreement, was payment made within the time provided by such agree- 
ment. 


The evidence reflects the fact that an agreement for payment was 
made whereby respondent was to give complainant a series of checks 
that would eventually liquidate the debt as the checks became due. The 
evidence indicates that the checks were presented for payment after the 
dates shown thereon. It is undisputed that four checks were not paid, 
due to insufficient funds. 


Based on the evidence presented, we conclude that respondent and 
complainant agreed to payment by the use of a series of checks and that 
respondent defaulted on its obligations. We conclude that respondent 
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received and accepted the lots of potatoes which are the subject of this 
proceeding. We further conclude that a balance is due and owing to 
complainant from respondent of $13,000. Respondent’s failure to pay 
this balance to complainant is in violation of Section 2 of the Act, for 
which reparation should be awarded as damages to complainant with in- 
terest. Complainant’s attorney claims fees and expenses in the amount 
of $1,182.93 of which we will allow $822.93. The $360.00 allocated to 
review of the transcript and to research and preparation of the brief are 
not in connection with the oral hearing and cannot be allowed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation $13,000, with interest thereon at the rate of 8 
percent per annum from September 1, 1974, until paid. In addition, re- 
spondent shall pay to complainant as additional reparation, $822.93, 
with interest thereon at the rate of 8 percent per annum, from the date 
of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,944) 


J. SCHALLER Co. v. J. SCHLANGER & SONS. PACA Docket No. 2-3357. 
Decided February 5, 1976. 


Purchaser — actual — Broker — liability of upon breach by undisclosed prin- 
cipal — Reparation 


Where respondent broker acted for an undisclosed principal, and the said principal 


breached the contract, respondent broker is liable to complainant for the contract 
price of the onions in issue in the amount of $4,132.20, for which reparation is 
awarded. 


Ned Stein, Philadelphia, PA, for complainant. 
William J. Fair, Springfiled, PA, for respondent. 
Emory J. Tamplin, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,132.20 in connection with the 
purchase of onions which moved in interstate commerce. 


A copy of the report of investigation was served upon each of the par- 
ties. A copy of the formal complaint was served upon respondent, who 
filed an answer thereto, denying any liability and requesting an oral 
hearing on the matter. An oral hearing was held on September 13, 1974, 
at 10:00 a.m. in Room 10320, William J. Green Jr., Federal Building, 
600 Arch Street, Philadelphia, Pennsylvania. Three witnesses testified 
on behalf of complainant and two witnesses testified on behalf of re- 
spondent. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Julius Schaller, doing business as J. 
Schaller Co., whose address is 3300 S. Galloway Street, Room 252, 
Philadelphia, Pennsylvania. 


2. Respondent is an individual, William Schlanger, doing business as 
J. Schlanger & Sons, whose address is Delaware Avenue & Wolf Street, 
Philadelphia, Pennsylvania. At the time of the transaction involved 
herein respondent was licensed under the Act. 


3. On or about February 15, 1974, William Schlanger, acting as an 
agent for an undisclosed principal, requested Julius Schaller to purchase 
600-50 lb. bags of onions for him and to try to obtain this merchandise 
at a price of no more than $7.00 a bag. The purchase was to be made in 
the name of J. Schaller Co. 


4. On February 15, 1974, J. Schaller purchased 600-50 lb. bags of 
onions at a price of $7.00 per bag plus 10 cents per bag brokerage for a 
total contract price of $4,260.00, and conveyed the documents of title to 
this merchandise to J. Schlanger & Sons, who received such documents 
and used the documents to take possession of 582 bags of onions with a 
total value of $4,132.20. The onions were accepted by the buyer and no 
complaint was made as to any of them. 
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5. The formal complaint was filed on March 28, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The controversy herein turns on the claim of respondent that he is not 
the proper party to be charged for the amount which is admittedly due 
to complainant on the 582-50 lb. bags of onions. The respondent, 
William Schlanger, is a broker on the Philadelphia Produce Market and 
also the president of King Midas Packing Co., Inc. King Midas was a 
holder of a license under the Act at the time of the transaction involved 
herein. The two businesses owned and run by Mr. Schlanger operated 
out of the same premises and utilized many of the same employees. On 
February 15, 1974, William Schlanger instructed complainant to make a 
purchase of 600-50 lb. bags of onions for him and to try not to pay more 
than $7.00 per bag. Respondent also requested that Mr. Schaller pur- 
chase them in his own name. Mr. Schaller purchased 600 bags of onions 
in his name and his employee delivered the delivery tickets on the eve- 
ning of the same day to Mr. Schlanger. Upon a request by Mr. Schlanger 
the employee, without the knowledge or consent of Mr. Schaller, made 
out the manifest to read “King Midas” rather than “J. Schlanger & 
Sons.” Thereafter for several weeks Mr. Schaller did not return to his of- 
fice due to his absence from the country while on a tour of Israel. Re- 
spondent now asserts that this sale was made to King Midas Packing 
Co., Inc. rather than J. Schlanger & Sons as alleged by the complainant. 
Upon receipt of the onions they were accepted without complaint as to 
their grade and condition. The only question to be resolved here is the 
identity of the purchaser. 


At the oral hearing complainant testified that he has never bought 
anything for King Midas Packing Co., Inc., for a period of at least 5 
years and to the best of his memory, never. Mr. Schaller stated that Mr. 
Schlanger instructed him that the onions should be billed to “me.” In his 
testimony, Mr. Schlanger said “I went over to Mr. Schaller and told him 
to pick me up 600 bags of onions. One of my cars would miss it. We had 
to make deliveries to a chain store. He said he would do it.” Mr. 
Schlanger later testified that he told Schaller to bill King Midas. On the 
basis of all the evidence presented at the hearing we believe that Mr. 
Schlanger did not disclose who the purchaser of this produce was at the 
time of purchase. 


In reviewing the prior course of business as it had been conducted be- 
tween the parties herein, it is not clear from the testimony at the hear- 
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ing that there was a history of sales to King Vidas Packing Co., Inc. 
through the complainant’s brokerage business. It is clear that all dealin; 
between J. Schaller Co. and J. Schlanger & Sons was that of brokers 
dealing for their respective principals. Therefore, we conclude that since 
the respondent failed to properly identify for whom he was dealing, his 
position in the controverted transaction was that of a broker buying for 
an undisclosed principal. The disclosure of the respondent’s principal 
was not sufficiently made until after the order was placed, purchase ex- 
ecuted, and the documents of title delivered. The established rule is that 
when a sale is made to a broker acting for an undisclosed principal, upon 
breach by the principal, the broker is personally liable upon the contract. 
See, N. P. Sloan Corp. v. Litton, 260 Pa. 569, 103 Atl 1011 (Sup. Ct. of 
Pa., 1918). King Midas went into bankruptcy immediately following the 
transaction involved herein and has not paid any amount for the onions. 
Thus, liability having been established against respondent, his failure to 
pay complainant the contract price of $4,132.20 is a violation of section 
2 of the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,132.20, with interest thereon at the rate 
of 8 percent per annum from March 1, 1974, until paid. 


Copies hereof shall be served upon the parties. 


(No. 16,945) 


In re WESTERN FRUIT AND CANDY COMPANY. PACA Docket No. 2-3752. 
Decided February 6, 1976. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for violations of the 
Act in failing to make full payment promptly for perishable agricultural commodities 
as found herein. Respondent's license as a registrant under the Act is revoked. 


Dennis Becker, for complainant. 
Larry G. Poules, Akron, Ohio, for respondent. 








WESTERN FRUIT & CANDY CO. 157 
Cite as 35 A.D. 156 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities, 1930, as amended (7 U.S.C. 499a et seq.), instituted by a 
complaint filed on May 29, 1975, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Department of 
Agriculture. 


It is alleged in the complaint that during the period February 1972 
through April 1974, respondent purchased from six sellers, and accepted 
in interstate commerce, 23 lots of vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices in the total amount of $24,428.69. Complainant 
further alleged that such violations were wilful, flagrant and/or repeated 
violations of section 2 of the Act, and requested that respondent’s 
license be revoked. 


On June 12, 1975, respondent filed an answer in which it denied the 
allegations of violations contained in the complaint, and further denied 
that the violations were wilful, flagrant or repeated. On January 19, 
1976, respondent filed an amended answer to the complaint and con- 
sented to an order revoking its license. In that amended answer respond- 
ent waived oral hearing, waived the right of appeal, waived the provi- 
sions of section 10 of the PACA as they pertain to 10 days’ notice before 
an order may take in effect, waived the initial decision by the Adminis- 
trative Law Judge, and consented to the issuance of a final order re- 
voking its license with findings of fact and conclusions based upon the 
allegations of the complaint. 


On February 3, 1976, complainant filed a “Consent to issuance of 
Order”. 


FINDINGS OF FACT 


1. Respondent, Western Fruit and Candy Company, is an Ohio cor- 
poration whose address is P.O. Box 35, Akron, Ohio 44309. 


2. Pursuant to the licensing provisions of the Act, license No. 731023 
was issued to respondent on February 28, 1973. This license has been 
renewed annually thereafter, presently is in effect, and next is subject to 
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renewal on or before February 28, 1976. This license was suspended at 
the close of business on December 13, 1974, when respondent failed to 
satisfy a reparation award issued in PACA Docket No. 2-3523 (33 A.D. 
1657), and remained suspended until March 19, 1975. During the period 
December 13, 1974 through March 18, 1975, respondent continued to 
operate in the perishable agricultural commodities industry in spite of 
the fact it did not hold a valid and effective license under the Act. 


3. The Secretary has jurisdiction in this proceeding. 


4. As more fully set forth in paragraph 3 of the complaint, during the 
period February 1972 through April 1974, respondent purchased from 
six sellers, and accepted in interstate commerce, 23 lots of vegetables, all 
being perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices in the total amount of 
$24,428.69. Payments for these transactions was eventually made be- 
tween one and fourteen months after they were due. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly con- 
stitute wilful, flagrant, and repeated violations of section 2 of the Act (7 
U.S.C. 499b). Respondent has consented to the issuance of an Order re- 
voking this license. Complainant has recommended and consented to the 
issuance of such an Order. Accordingly, the following Order is issued. 


ORDER 
Effective March 1, 1976, respondent’s license is hereby revoked. 


This Decision and Order shall become final upon its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,946) 


In re ESSENTIAL PRODUCE INTERNATIONAL CORPORATION, a/t/a EPIC. 
PACA Docket No. 2-3885. Decided January 6, 1976. 
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Accountings — false and incorrect — Flagrant and repeated violations — failure 
to pay purchase prices and to remit net proceeds promptly — Publication of 
facts 
Where respondent purchased and accepted in commerce 37 lots of perishable agricultural 

commodities and failed to pay promptly and in full therefor, and further, in its capaci- 
ty as sales agent, failed to account truly and correctly to the sellers and to remit fully 
net proceeds due them in the amount of $13,47-4.56, the facts and circumstances of 
such violations of the Act shall be published. 
Dennis Becker, for complainant, 
Respondent pro se 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on August 25, 1975, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the complaint that during the 
period July 1974 through December 1974 respondent purchased and ac- 
cepted in interstate commerce 37 lots of fruit, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices to the six sellers thereof in the amount of 
$53,620.30, and further that during the period October 11, 1974 
through November 12, 1974, respondent, acting as a sales agent for in- 
dividuals located in California, with the authority to sell, ship, invoice 
and collect from buyers, sold and shipped in interstate commerce 5,568 
boxes of grapes, but failed to account truly and correctly for such sales, 
and to make full payment promptly of the net proceeds realized in the 
total amount of $13,474.56. 


A copy of the complaint was served upon respondent on September 16, 
1975, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the is- 
suance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing, pursuant to section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 
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1. Respondent, Essential Produce International Corporation, also 
trading as EPIC, is an Arizona corporation, whose last known business 
address is 2954 South Cedar Avenue, Fresno, California 93745.' 


2. Pursuant to the licensing provisions of the Act, License No. 731282 
was issued to respondent on April 23, 1973. This license was renewed 
annually, but terminated on April 23, 1975, due to respondent’s failure 
to pay the required annual license fee. 


3. As set forth more fully in paragraph 3 of the complaint, during the 
period July 1974 through December 1974, respondent purchased and ac- 
cepted in interstate commerce 37 lots of fruit, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices to the six sellers thereof in the total amount of 
$53,620.30. 


4. Asset forth more fully in paragraph 4 of the complaint, during the 
period October 11, 1974 through November 12, 1974, respondent, 
acting as sales agent for Ralph F. Nilmeir and Walter E. Nilmeir, 
also known as R & W Nilmeir, Del Rey, California, with the 
authority to sell, ship, invoice and collect from the buyers thereof, 
sold and shipped in interstate commerce 5,568 boxes of grapes, but 
failed to account truly and correctly for such sales and to make 
payment promptly of the net proceeds realized in the total amount 
of $13,474.56. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the 37 transactions set forth in Finding of Fact No. 3, above, and its 
failure to account truly and correctly for sales of 5,568 boxes of grapes 
and to make full payment promptly with respect to such sales as set 
forth in Finding of Fact 4, above, constitute wilful, repeated, and fla- 
grant violations of section 2 of the Act (7 U.S.C. 499b), for which the 
Order below is issued. 


ORDER 


A finding is made that respondent has committed wilful, flagrant, and 


1. The record file shows service of the complaint was effectuated at: 


Essential Produce International Corporation 
clo Mr. Eugene D. James, President 

3411 W. Elm 

Phoenix, Arizona 85017 
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repeated violations of section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above shall be published. 


This Order shall take effect on the 11th day after this Decision 
becomes final. * 


Pursuant to the Amended Rules of Practice governing procedures 
under the Perishable Agricultural Commodities Act, this Decision will 
become final without further proceedings 35 days after service hereof 
unless appealed to the Secretary by a party to the proceedings within 30 
days after service as provided in sections 47.37 and 47.39 of the 
Amended Rules of Practice (7 CFR 47.37 and 4.39). 


Copies hereof shall be served upon the parties. 


(No. 16,947) 


BLUE ANCHOR INC. v. WHOLESALE PRODUCE SUPPLY, INC. PACA Docket 
No. 2-3482. Decided February 11, 1976. 


Acceptance — by failure to timely reject — Contract — failure to prove breach 
of — Reparation 


Where respondent accepted the produce in issue and failed to sustain its burden of proving 
a breach of contract by complainant, respondent is liable to complainant for the pur- 
chase price thereof in the amount of $12,463.04, for which reparation is awarded. An 
additional amount of $1,248.00 is also awarded complainant against respondent for 
fees and expenses incurred by complainant in connection with the oral hearing held 
herein. 


Michael J. OLoughlin, Minneapolis, MI, for complainant. 
A. D. Kennedy, Jr., St. Paul, MI, for respondent. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


* The Decision and Order became final February 13, 1976. —Ed. 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought a reparation award 
against respondent in the amount of $11,522.04 in connection with a 
partial truck load consisting of 1,252 lugs of Bing cherries which moved 
in interstate commerce. This amount was later amended to $12,463.04. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to the complainant in the total amount claimed. Respondent requested 
an oral hearing. 


An oral hearing was held at Minneapolis, Minnesota, on March 13, 
1975. Complainant and respondent, both represented by counsel, ap- 
peared at the oral hearing. One witness testified for complainant and 
two witnesses testified for respondent. Both parties filed briefs and 
claims for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Blue Anchor, Inc., is a nonprofit cooperative market- 
ing association whose address is P.O. Box 15498, Sacramento, Cali- 
fornia. 


2. Respondent, Wholesale Produce Supply, Inc., is a corporation 
whose address is 835 4th Street, South Minneapolis, Minnesota. At the 
time of the transaction involved herein, respondent corporation was 
licensed under the Act. 


3. On or about May 28, 1974, complainant, in the course of interstate 
commerce, sold to respondent by written contract a partial truckload 
consisting of approximately 1,253 lugs of Bing cherries, being a perish- 
able agricultural commodity, for a total invoice price of $12,463.04, 
f.o.b. shipping point in Lodi, California. The contract called for ship- 
ment on May 28, 1974, to respondent at Minneapolis, Minnesota in a 
Road Runner Truck. 


4. The contract was negotiated between the parties by W. A. White 
Brokerage Co., a brokerage firm located in Minneapolis, Minnesota. W. 
A. White Brokerage Co., prepared and issued a broker’s standard 
memorandum of sale on May 29, 1974, and further issued on May 30, 
1974 a corrected standard memorandum of sale, both of which con- 
tained the unit, price, quantities, terms and conditions of the contract. 
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Copies of these memoranda were sent to both parties. 


5. The cherries involved herein were inspected at shipping point by 
lot inspections and listed by brand, inspection No. and number of pack- 
ages as follows: 


Brand Lot Inspection Number Number of Packages 
San Joaquin C189108 102 
. C189112 690 
Toso C189111 144 
Kast Valley C189111 678 
. C189116 114 


6. On or about May 28, 1974, complainant shipped from loading point 
in Lodi, California, in interstate commerce, to respondent at Minneap- 
olis, Minnesota, the kind, quality, grade, size and amount of cherries 
called for in the contract of sale in the matter agreed upon. On or about 
June 1, 1974, the partial truckload of cherries arrived at destination. A 
Federal Inspection, certificate No. C71440, dated June 2, 1974, covering 
an inspection of the approximately 1,253 lugs of cherries stated in perti- 
nent part: 


San Joaquin Lot: Generally firm to firm ripe, generally bright red to dark red, few 
black. Stems mostly turning brown, some fresh and green. In most samples from 2 
to 14% in many none, average 4% damage by pitting. Most samples show no decay, 
many show | to 4%, average 1%. 

East Valley Lot: Generally firm to ripe, mostly firm ripe, deep red to black, mostly 
dark red. Stems mostly turning brown, some fresh and green. Average 1% damage 
by pitting. Decay in most samples from 1 to 8% in many none, average 3%, general- 
ly gray mold rot in various stages. 


7. Another federal inspection, certificate No. C71483, dated June 6, 
1974, covering a restricted inspection of approximately 775 lugs of the 
cherries involved herein, including 140 lugs of the East Valley cherries, 
stated in pertinent part: 


Each Lot: Generally firm ripe to ripe and deep to dark red, few black color. Stems 

mostly turning brown, some fresh and green. San Joaquin Lot: Average 3% damage 

by pitting. Decay in most samples 2 to LO% in some none, average 4%. East Valley 

Lot: Average 2% damage by pitting. Decay in most samples 1 to 10%, in some none, 

average 4%. Each Lot: Decay is gray mold rot in various stages. 

8. On the basis of the June 2, and June 6, inspections Wholesale Pro- 
duce Supply Inc., contacted W. A. White Brokerage Co., and stated that 
it wished to reject the two lots of cherries. Wholesale Produce Supply, 
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Inc., then disposed of the remainder of the cherries for the account of 
whom concerned. Total net proceeds of $7,679.95, were realized from 
the sale of all the cherries. 


9. The formal complaint was filed on September 11, 1974, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The initial issue presented by the parties herein concerns the terms of 
the oral contract for sale. The complainant alleges that the terms were 
f.o.b. shipping point at Lodi, California, but respondent alleges in its 
testimony at the oral hearing that the cherries were specifically war- 
ranted by complainant to be US No. 1 and further that it did not agree 
with the terms of the contract as embodied in the standard memoran- 
dum of sale issued at a time contemporanious with the sale. The record 
clearly shows, as evidenced by the broker’s confirmation of sale dated 
May 29, 1974 and the corrected standard memorandum of sale No. 927 
dated May 30, 1974, which covered the partial truckload of Bing cher- 
ries, that the contract between complainant and respondent was for ap- 
proximately 1,253 lugs of Bing cherries; 1,180 lugs of 12 row or larger at 
$9.00 f.o.b., and 73 lugs of 13 row at $8.10 f.o.b., plus cooling, Ryan 
recorder and palletization. Shipping was to be made by truck from ship- 
ping point in Lodi, California, to respondent in Minneapolis, Minnesota, 
and payment was to be made within thirty days from date of shipment. 
Respondent has offered no evidence to show that any objection was 
made by it to the broker’s corrected confirmation of sale upon receipt, al- 
though it had an opportunity to do so. 


It is next necessary to establish whether the respondent accepted or re- 
jected the Bing cherries involved herein. Respondent through its 
testimony at the oral hearing admitted that it unloaded all of the lugs of 
cherries and placed them in its cooler. This constituted an acceptance of 
the entire load. In addition, we cannot agree that respondent did not ac- 
cept the cherries for the following reasons. We have held that notice of 
rejection must be timely and in unmistakable terms. Although respond- 
ent notified the broker that the truck load of cherries did not meet con- 
tract terms after federal inspection on June 2, 1974, respondent did not 
reject the shipment. Mere complaint regarding a shipment cannot be 
considered a notice of rejection, Pan American Fruit Company, Inc., v. 
C. C. Bova & Co., 17 A.D. 774, 779 (1958). We conclude that respondent 
by not rejecting the shipment within a reasonable time, accepted the 
shipment and thereby became liable for the purchase price, less any 
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damages shown to have been caused by any breach of contract by com- 
plainant. The burden of proof is upon respondent to show by a prepon- 
derance of the evidence that complainant breached the contract and that 
respondent suffered damages because of the breach. 


Respondent contends that the contract specified that the cherries 
should grade US No. 1 at shipping-point, but that the cherries which the 
complainant tendered for delivery were not in compliance with this 
specification, in that the destination point inspection on June 2, 1974, 
showed that the San Joaquin Lot averaged 1% decay and 4% damage by 
pitting, and that the East Valley Lot showed 1% damage by pitting and 
3% decay, generally gray mold rot in various stages. 


The broker’s corrected standard memorandum of sale issued in this 
transaction on May 30, 1974, contains no grade specification. While re- 
spondent alleges in its testimony at the oral hearing that it did not agree 
that the contract was for any other cherries other than US No. 1, it has 
offered no evidence as to when, or the manner in which, such a specific 
warranty was given. We must conclude that respondent has failed to 
prove by a preponderance of the evidence the existance of any warran- 
ties as to the grade of the cherries. 


Respondent, in substance, also contends that the cherries were ab- 
normally deteriorated on arrival at contract destination, in Minneapolis, 
Minnesota, in breach of the warranty of suitable shipping condition. It is 
clear from the inspection made June 2, that the San Joaquin lot made 
good delivery and was not in breach of the warranty of suitable shipping 
condition. As to the East Valley lot the decay as shown by the inspection 
report is borderline. However this inspection was made in respondent’s 
warehouse 24 hours after arrival. Under the circumstances we are 
unable to say that respondent has met its burden of proving by a 
preponderance of the evidence that the cherries were abnormally 
deteriorated at the time of arrival. 


Accordingly, respondent having accepted the cherries and having 
failed to prove a breach of warranty by complainant is liable for the pur- 
chase price of $12,463.04. Respondent’s failure to pay this amount is a 
violation of section 2 of the Act for which reparation should be awarded, 
with interest. We further find that complainant is entitled to fees and 


expenses incurred in connection with the oral hearing in the amount of 
$1,248.00. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
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complainant, as reparation, $12,463.04, with interest thereon at the 
rate of 8% per annum from July 1, 1974, until paid. Respondent shall 
also pay to complainant, within such time, as additional reparation, the 
sum of $1,248.00, with interest thereon at the rate of 8% per annum 
from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,948) 


CALIFORNIA CARROTS, INC. v. ARLINGTON GROWERS AND SALES, INC. 
and/or SOUTHMOST FARMS, INC. PACA Docket No. 2-3912. 
Decided February 20, 1976. 


Order denying petition to reopen 


Complainant pro se. 
Respondent pro se. 
Bill Bingham, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order was issued 
on October 16, 1975. On December 8, 1975, respondent Arlington 
Growers & Sales, Inc., filed a petition to reopen the proceeding after 
default pursuant to section 47.25(e) of the Rules of Practice (7 CFR 
47.25(e)). 


Respondent’s petition to reopen after default is not timely. The default 
order became final on November 15, 1975 and therefore the proceeding 
cannot be reopened at this date. Respondent’s petition to reopen after 
default is denied. 


Copies of this order shall be served upon the parties. 
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(No. 16,949) 


In re DIAMOND C., INC. PACA Docket No. 2-3932. Decided December 23, 
1975. 


Flagrant and repeated violations — failure to pay in full — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay in 


full for perishable agricultural commodities purchased and received in interstate com- 
merce as found herein, respondent's license as a registrant under the Act is revoked. 
Dennis Becker, for complainant. 


Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) instituted by 
a complaint filed on September 16, 1975, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the complaint that during the 
period September 1974 through December 1974, respondent purchased 
and accepted in interstate commerce from 12 sellers 36 lots of potatoes, 
a perishable agricultural commodity, but failed to make full payment 
promptly of the agreed purchase price to the sellers thereof in the total 
amount of $77,246.66. 


A copy of the complaint was served upon respondent on October 2, 
1975, which complaint has not been answered. The time for filing an 
answer having run, complainant filed a motion for the issuance of a De- 
fault Order which, together with a proposed Decision and Order, was 
served upon respondent on November 22, 1975, and to which respond- 
ent has not filed any objections. Accordingly, the following Decision and 
Order is issued without further procedure or hearing, pursuant to sec- 
tion 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Diamond C., Inc., is a Texas corporation whose last 
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Texas 75234. 


2. Pursuant to the licensing provisions of the Act, license No. 750788 
was issued to respondent on December 2, 1974, presently is in effect and 
next is subject to renewal on or before December 2, 1975. This license 
was suspended automatically at the close of business on May 30, 1975, 
when respondent failed to satisfy reparation awards issued against it in 
PACA Docket Nos. 2-3700 and 2-3701 (See 34 A.D. 818 (1975)). 


3. As set forth more fully in paragraph 3 of the complaint, during the 
period September, 1974 through December, 1974 respondent purchased 
and accepted in interstate commerce from 12 sellers, 36 lots of potatoes, 
a perishable agricultural commodity, but failed to make full payment 
promptly of the agreed purchase prices to the sellers thereof in the total 
amount of $77,246.66. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 36 transactions set forth in Finding of Fact No. 3, above, constitute 
wilful, repeated, and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This Decision shall become final* on the 35th day after service hereof. 


This Order shall take effect on the 11th day after this Decision be- 
comes final. 


Copies hereof shall be served upon the parties. 





* The Decision and Order became final February 6, 1976. —Ed. 
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(No. 16,950) 


In re DAVIDSON & RUSS TOMATO COMPANY, INC., d/b/a DAVIDSON & RUSS 
TOMATOE COMPANY. PACA Docket No. 2-3832. Decided November 
28, 1975. 


Purchase prices — failure to pay in full — Flagrant and repeated violations — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failure to pay in 
full for perishable agricultural commodities as found herein, the facts and circum- 
stances of said violations shall be published. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on July 24, 1975, by the Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the period 
January 1975 through April 1975, respondent purchased and accepted 
in interstate commerce from two sellers 14 lots of tomatoes, a perishable 
agricultural commodity, but failed to make full payment of the agreed 
purchase prices in the amount of $98,192.60. 


A copy of the complaint was served upon respondent on August 27, 
1975, which complaint has not been answered. The time for the filing of 
an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation of hearing, pursuant to section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Davidson & Russ Tomato Company, Inc. d/b/a David- 
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son & Russ Tomatoe Company, is a Louisiana corporation whose address 
is P.O. Box 386, Monroe, Louisiana 71201. 


2. Respondent is not licensed under the Act, but is operating a busi- 
ness subject to the licensing provisions of the Act. 


3. As set forth more fully in the complaint, during the period January 
1975 through April 1975, respondent purchased and accepted interstate 
commerce from two sellers, 14 lots of tomatoes, a perishable agricultural 
commodity, but failed to make full payment of the agreed purchase 
prices in the total amount of $98,192.60. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 14 transactions set forth in paragraph 2 of the complaint constitute 
willful, flagrant, and repeated violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant, 
and repeated violations of section 2 of the Act (7 U.S.C. 499(b)), and the 
facts and circumstances set forth above shall be published. 


This Order shall take effect on the 11th day after this Decision 
becomes final. * 


Pursuant to the amended Rules of Practice governing procedures un- 
der the Act, this Decision will become final without further procedure 35 
days after service hereof unless appealed to the Secretary by a party to 
the proceedings within 30 days after service as provided in sections 
47.37 and 47.39 of the amended Rule of Practice (7 CFR 47.37 and 
47.39). 


Copies hereof shall be served upon the parties. 


* The Decision and order became final February 7, 1976. —Ed. 
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(No. 16,951) 


In re LARRY P. MISKELL d/b/a LARRY MISKELL Co. PACA Docket No. 
2-3999. Decided January 30, 1976. 


Consent order — Sanction 


Respondent has consented to the order herein against him for violations of the Act in 
failure to pay as found herein and in his capacity as a broker, collecting invoice prices 
for his principals and failing to remit such monies to his principals in the amount of 
$32,399.36. Respondent’s license as a registrant under the Act is revoked. 

Lowell Stanley, for complainant. 

Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on December 3, 1975, by the Acting Director, Fruit 
and Vegetable Division, Agricultural Marketing Services, United States 
Department of Agriculture. It is alleged in the complaint that, during 
the period July 1974 through January 1975, respondent purchased in 
interstate commerce, and accepted 10 lots of fruits and vegetables, all 
being perishable agricultural commodities, from four sellers, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof; The total of the agreed purchase prices, or balance thereof, due 
and unpaid to the sellers is $19,180.25. The complaint also alleges that 
during the period September 1974 through May 1975, respondent, act- 
ing as a broker, alleged to have the authority from its principals, the 
sellers, to negotiate contracts of purchase and sale of fruits and 
vegetables, invoice the buyers for the agreed purchase prices of such 
produce; collect from the buyers the agreed purchase prices of such 
produce; and remit the sums so collected to its principals, the sellers. 
During the period stated above, respondent negotiated the purchase and 
sale of 52 lots of fruits and vegetables, all being perishable agricultural 
commodities, for seven sellers; invoiced the various buyers for the pur- 
chase prices of these fruits and vegetables; collected the invoiced value 
from the buyers, but failed to account truly and correctly and remit the 
monies collected and due to its principals, the sellers. The total of the 
amounts due and unpaid to these sellers, respondent’s principals, is 
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$32,399.36. 


A copy of the complaint was served upon respondent, and on Decem- 
ber 18, 1975, respondent filed an answer in which it admitted all the 
allegations in the complaint, admitted the jurisdiction of the Secretary 
in this matter, waived oral hearing, waived the right of appeal, waived 
oral argument before the Secretary, waived the provisions of section 10 
of the Act with respect to 10 days’ notice before an order may take ef- 
fect, and waived the issuance of an initial decision by the Administrative 
Law Judge, and further consented to the issuance of the final order con- 
taining findings of fact and conclusions based upon the allegations of the 
complaint, and revoking its license. Complainant has consented to the 
issuance of such order. 


FINDINGS OF FACT 


1. Respondent Larry P. Miskell is an individual doing business as 
Larry Miskell Co., whose last known mailing address is 2504 Roney Dr., 
Granite City, Illinois 62040. 


2. Pursuant to the licensing provisions of the Act, License No. 730756 
was issued to respondent on December 29, 1973. This license was 
renewed annually, but terminated on December 29, 1975 when respon- 
dent failed to renew it. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during the 
period July 1974 through January 1975, respondent purchased, in in- 
terstate commerce, and accepted 10 lots of fruits and vegetables, all 
being perishable agricultural commodities, from 4 sellers, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof. The total of the agreed purchase prices, or balance thereof, due 
and unpaid to the sellers is $19,180.25. 


5. As more fully set forth in paragraph 4 of the Complaint, during the 
period September 1974 through May 1975, respondent, acting as a 
broker, alleged it had the authority from its principals, the sellers, to 
negotiate contracts of purchase and sale of fruits and vegetables, invoice 
the buyers with the agreed purchase prices of such produce; collect from 
the buyers the agreed purchase prices of such produce; and remit the 
sums so collected to its principals, the sellers. During the period stated 
above, respondent negotiated the purchase and sale of 52 lots of fruits 
and vegetables, all being perishable agricultural commodities, for seven 
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sellers; invoiced the various buyers for the purchase price of these fruits 
and vegetables; collected the invoice value from the buyers, but failed to 
account truly and correctly, and remit the monies collected and due to 
its principals, the sellers. The total of the amounts due and unpaid to the 
sellers is $32,399.36. 


6. Respondent has consented to the issuance of an order revoking its 
license effective January 30, 1976 or as soon thereafter as possible. 


CONCLUSIONS 













The acts of respondent in failing to make full payment promptly of the 
agreed purchase prices for purchase transactions, and respondent’s 
failures, as a broker, to remit to its principals, the sellers, the agreed pur- 
chase prices collected and due, constitute wilful, flagrant, and repeated 
violations of section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking its 
license effective January 30, 1976 or as soon thereafter as possible. 
Complainant has recommended and consented to the issuance of such an 
order. Since a license which has terminated may be revoked, an order to 
that effect should be issued. 


Effective January 30, 1976, respondent’s license is hereby revoked. 










This Decision and Order shall become final immediately upon its serv- 
ice. Copies hereof shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 








(No. 16,952) 
KE. H. PARENT, INC. v. AMIGO Foops Corp. PACA Docket No. 2-3437. In 
order issued February 20, 1976, by Donald A. Campbell, Judicial 
Officer. 
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(No. 16,953) 
SIx L’S PACKING COMPANY, INC. v. SHIPPERS SERVICE Co., INC. PACA 


Docket No. 2-3907. In order issued February 20, 1976, by Donald 
A. Campbell, Judicial Officer. 


STAY ORDER — PENDING OUTCOME OF JUDICIAL REVIEW PROCEEDINGS 
(No. 16,954) 
In re SAM LEO CATANZARO, d/b/a SAM TATANZARO Co. PACA Docket No. 


2-3444. In order issued February 3, 1976, by Donald A. Campbell, 
Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,955) 


SUTTON BROTHERS PRODUCE v. FARM FRESH PRODUCE Co., INC. PACA 
Docket No. 2-4028. In order issued February 17, 1976, by Donald 
A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 16,956) 


SOUTHLAND PRODUCE COMPANY, d/b/a WEST FRUIT COMPANY v. DARSEL 
FRANKLIN, d/b/a PYRAMID PRODUCE. PACA Docket No. 2-4050. 
Reparation of $2,685.30 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
February 20, 1976, by Donald A. Campbell, Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 


(No. 16,957) 


ARMCO GROVES, INC. v. SELECT FRUIT AND TROPICAL PRODUCTS, INC. 
PACA Docket No. 2-4038. Reparation of $1,440.00 with 8 percent 
interest from September 1, 1975, awarded complainant against 
respondent in order issued February 4, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,958) 


IDAHO FRUIT SALES, INC. v. JUHL & SON PRODUCE Co. PACA Docket No. 
2-4037. Reparation of $2,136.00 with 8 percent interest from 
December 1, 1974, awarded complainant against respondent in 
order issued February 4, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 16,959) 


MENDELSON-ZELLER Co., INC. v. KENNETH STOUT PRODUCE, INC. PACA 
Docket No. 2-4039. Reparation of $1,295.75 with 8 percent in- 
terest from July 1, 1975, awarded complainant against respondent 
in order issued February 4, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,960) 


CAPITAL PRODUCE Co., t/a GREENWAY PRODUCE Co. v. CUSTOM PACKING, 
LtTp. PACA Docket No. 2-4044. Reparation of $782.50 with 8 per- 
cent interest from June 1, 1975, awarded complainant against 
respondent in order issued February 5, 1976, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 16,961) 


HELMS POTATO Co. v. JOHN T. ESTES, d/b/a EL CATO DISTRIBUTORS. 
PACA Docket No. 2-4042. Reparation of $1,470.00 with 8 percent 
interest from June 1, 1975, awarded complainant against respond- 
ent in order issued February 5, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,962) 


SKYVIEW COOLING CO. v. GRAND PRAIRIE PRODUCE BROKERAGE INC. 
PACA Docket No. 2-4041. Reparation of $1,620.00 with 8 percent 
interest from May 1, 1975, awarded complainant against respond- 
ent in order issued February 5, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,963) 


DON F. ANDERSON v. MR. TACO PRODUCE COMPANY. PACA Docket No. 
2-4071. Reparation of $645.00 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in 
order issued February 13, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,964) 


J. D. LOWE, JR. CO. v. JUSTICE TRUCKING & PRODUCE Co. PACA Docket 
No. 2-4066. Reparation of $5,571.55 with 8 percent interest from 
July 1, 1975, awarded complainant against respondent in order 
issued February 13, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 16,965) 


NICK DELIS COMPANY, INC. v. RUDY MENDEZ and PAUL S. VILLARREAL 
b/b/a RUDY’S PRODUCE Co. PACA Docket No. 2-4072. Reparation of 
$1,652.21 with 8 percent interest from August 1, 1974, awarded 
complainant against respondent in order issued February 13, 1976, 
by Donald A. Campbell, Judicial Officer. 
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(No. 16,966) 


STUMLER BROS. v. TOMGIRL TOMATOE PACKING OF MIAMI, INC. PACA 
Docket No. 2-4070. Reparation of $3,954.75 with 8 percent interest 
from October 1, 1975, awarded complainant against respondent in 
order issued February 13, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,967) 


HELMS POTATO Co. v. RAY D. JETER and WELDON H. KINCAID d/b/a MR. 
TACO PRODUCE COMPANY. PACA Docket No. 2-4021. Reparation of 
$1,550.00 with 8 percent interest from January 1, 1975, awarded 
complainant against respondent in order issued February 18, 1976, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,968) 


ROGELIO SARDINAS, d/b/a SARDINAS FARMS v. SELECT FRUIT AND 
TROPICAL PRODUCTS, INC. PACA Docket No. 2-4019. Reparation of 
$5,094.85 with 8 percent interest from December 1, 1974, awarded 
complainant against respondent in order issued February 18, 1976, 


by Donald A. Campbell, Judicial Officer. 


(No. 16,969) 


TOM LANGE COMPANY, INC. v. ELIZONDO BROS. PRODUCE, INC. PACA 
Docket No. 2-4020. Reparation of $1,720.00 with 8 percent interest 
from February 1, 1975, awarded complainant against respondent 
in order issued February 18, 1976, by Donald A. Campbell, Judicial 
Officer. 
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